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DEPREM SONRASI SURECTE IDARENIN ETKILI SILAHI: REZERV ALAN KAVRAMI
VE UYGULAMADAKI ETKiSi UZERINE DEGERLENDIRMELER
Murat Bugra TAHTALI*

OZET

Ulkemiz, bir yandan yillardir eli yiireginde, ne zaman gelecegi belli olmayan ancak birgiin
gelecegi kesin olan Istanbul depremini bekleyedursun, o yikici senaryonun en &nemli &n
gosterimi 6 Subat 2023 tarihinde Tiirkiye'nin dogu bolgesindeki 11 ili etkisi altina alan
Kahramanmaras merkezli depremlerle gozler oniine serildi. 9 saat arayla meydana gelen 7.7
ve 7.6 siddetindeki depremlerin ardindan en fazla zarar1 goren dort ilde (Kahramanmaras,
Hatay, Adiyaman ve Malatya) depremin yol actig1 yaralari sararak, kent merkezlerinin

yeniden insa siiregleri bagladi.

Kanun koyucunun, iste bu yeniden insa stireclerini hizlandirmak ve bu siiregte Oniine
cikabilecek muhtemel engelleri bertaraf etmek icgin, 6306 Sayili Kanun’a ekledigi 6/A
maddesiyle, idareye —deyim yerindeyse- olaganiistii yetkiler veren yeni nesil “rezerv alan”

kavrami hayatimiza girmis oldu.

Ancak s6z konusu maddenin idareye verdigi tek tarafli ve kotiiye kullanmaya miisait bu
yetkilerin yanina bir de uygulamada kanundaki diizenlemeyle ilgisi olmayan yorumlar
tizerinden meydana gelen fiili el atmalar da eklenmesinin ardindan, s6z konusu
diizenlemenin Anayasada koruma altina alinan miilkiyet hakki bakimindan hukuka uygun

olup olmadig1 konusunda yeni sorular giindeme geldi.

Bu calismada, 6 Subat sonrasindaki siirecte hayatimiza giren ve bu ¢calismanin kaleme alindigy
tarih itibariyle halen, miilkiyet hakkma aykir1 oldugu gerekgesiyle iptali icin Anayasa
Mahkemesi'nin oniinde bekleyen rezerv alan diizenlemesinin, 6306 Sayili Kanundaki
diizenlenen hali, uygulamada kamu gorevlileri tarafindan yorumlanma sekli ve hem idarenin
hem de konunun muhatabi olan vatandas agisindan etkileri degerlendirilecek ve gerek hukuk

devleti, gerekse idare hukukuna etki eden diger ilkeler bakimimndan konu yorumlanacaktir.

Anahtar Kelimeler: Deprem, Rezerv Alan, Idare Hukuku, Idari Yargilama Hukuku., Miilkiyet
Hakka.

*Dog. Dr., Inénii Universitesi Hukuk Fakiiltesi Idare Hukuku Ana Bilim Dali Ogretim Uyesi, E — Posta:
bugra.tahtali@inonu.edu.tr, ORCID: 0000-0003-2459-9938.
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THE EFFECTIVE TOOL OF ADMINISTRATION IN THE POST-EARTHQUAKE
PROCESS:

EVALUATIONS ON THE CONCEPT OF "RESERVE AREAS" AND ITS IMPACT ON
IMPLEMENTATION

Murat Bugra TAHTALI
ABSTRACT

While our country has been anxiously anticipating the inevitable but unpredictable Istanbul
earthquake for years, a significant preview of such a devastating scenario was presented on
February 6, 2023, through the Kahramanmaras-centered earthquakes that affected 11
provinces in eastern Turkey. Following the 7.7 and 7.6 magnitude earthquakes occurring 9
hours apart, reconstruction processes began in the four most severely affected provinces
(Kahramanmaras, Hatay, Adiyaman, and Malatya) to heal the damage caused by the
earthquakes.

To expedite these reconstruction processes and address potential obstacles, the legislator
introduced the new "reserve area" concept through Article 6/A of Law No. 6306, granting
extraordinary powers to the administration. However, alongside these unilateral and
potentially abusive powers, practical encroachments arising from interpretations unrelated to
the legal regulation have led to new questions regarding the legality of this regulation in terms

of the constitutionally protected property rights.

This study will evaluate the regulation of reserve areas introduced after February 6, the
interpretation of this regulation by public officials, and its effects on both the administration
and citizens. It will also analyze the topic in terms of the rule of law and other principles

affecting administrative law.

Keywords: Earthquake, Reserve Areas, Administrative Law, Administrative Porocedure Law,
freehold.

* Assoc. Prof. Dr., Lecturer At inonu University Faculty Of Law Department Of Administrative Law, E-
Mail: bugra.tahtali@inonu.edu.tr, ORCID: 0000-0003-2459-9938.
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IDARENIN PLANLAMA FAALIYETINDE AFET RiSKININ ONEMI
Nurhan YAPRAK"®

OZET

Afetler, ¢ok eski tarihlerden bu yana yasanan, ortaya ¢iktig1 yeri hem ekonomik hem sosyal
yonden etkileyen olgulardir. Diinya tizerinde jeolojik, klimatik, sosyal, biyolojik ve teknolojik
olarak siniflandirilabilecek birgok afet tiirti gozlemlenmektedir. Bu afetlerden kuraklik, kitlik
gibi bazilar1 yavas gelisen afetlerdir. Bazilar1 ise deprem, seller gibi ani gelisen afetlerdir.
Ozellikle ani gelisen afetlerin nerede, ne zaman ve ne siddette olacagi énceden tahmin
edilememesi, olusabilecek agir sonuglarin tamamen engellenmesini de zorlastirmakta, hatta
imkansiz hale getirebilmektedir. Fakat burada tizerinde dikkatle durulmas: gereken nokta,
afetlerin olumsuz etkilerinin afetin olustugu yerdeki yonetimlerin yanls uygulamalariyla
artip artmadigidir. Ciinkii her ne kadar bazi afetlerin olusumunun engellenmesi miimkiin
olmasa bile zararlar1 sonuglarin engellenmesi icin idarenin afet riskini dikkate alarak

diizenlemelerini yapmasi gerekir.

Idare faaliyetlerini yiiriitiirken belli bir plan ve program dahilinde hareket etmelidir.
Ihtiyaglar1 énceden tespit etmeli, arag ve gereglerini temin etmeli ve faaliyetin yiiriitiiliis
usuliine karar vermelidir. Cografi 6zellikleri ve jeolojik yapisiyla afet riski altinda bulunan
Tiirkiye’de planlama faaliyetinin mutlaka bu risk gozetilerek yapilmasi gerekmektedir. Ciinkii
gerekli onlemlerin alinmamasi halinde, konut hakk: ve yasam hakki gibi temel insan haklarina
aykir1 sonuglar ortaya c¢ikabilecegi gibi, idarenin sorumlulugunun da dogabilecegi ifade
edilebilir.

Anahtar Kelimeler: Afet, Risk, Planlama, idari Faaliyet, Insan Haklar1.

IMPORTANCE OF DISASTER RISK IN ADMINISTRATION PLANNING ACTIVITIES
Nurhan YAPRAK"
ABSTRACT

Disasters are phenomena that have been experienced since ancient times and affect the place
where they occur both economically and socially. Many types of disasters are observed in the
world, which can be classified as geological, climatic, social, biological and technological.
Some of these disasters, such as drought and famine, are slowly developing disasters. Some
are sudden disasters such as earthquakes and floods. In particular, the inability to predict

where, when and how severe sudden disasters will occur makes it difficult or even impossible

Doktor Ogretim Uyesi, Istanbul Ticaret Universitesi Idare Hukuku Anabilim Dali
nvaprak@ticaret.edu.tr, Orcid Code: 0000-0002-4444-7838.
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to completely prevent possible serious consequences. However, the point that needs to be
carefully considered here is whether the negative effects of disasters are increased by the
wrong practices of the administrations in the place where the disaster occurs. Because even
though it is not possible to prevent some disasters, the administration must make

arrangements by taking disaster risk into account in order to prevent harmful consequences.

The administration must act within a certain plan and program while carrying out its activities.
It must identify the needs in advance, provide the tools and equipment, and decide on the
method of carrying out the activity. Planning activities in Turkey, which is under disaster risk
due to its geographical features and geological structure, must be carried out by taking this
risk into consideration. Because if the necessary precautions are not taken, consequences that
are contrary to fundamental human rights such as the right to housing and the right to life

may arise, and it can be stated that the liability of the administration may also arise.

Keywords: Disaster, Risk, Planning, Administrative Activity, Human Rights.
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WINTER IS COMING: BiR SOSYAL AFET OLARAK KiTLESEL GOC HAREKETLERI
KARSISINDA iDARENIN SORUMLULUGU
Gencer KARABEKIR KARAGENC"

OZET

George R. R. Martin, tiim diinyada en ¢ok satanlar ve izlenenler listesine girmis Game of
Thrones adli eserinde, alegorik bir anlatimla orta ¢agda Kara Avrupasindaki kralliklarm
birbirleriyle olan miicadelesini anlatmaktadir. Eserin en popiiler diskurlarindan olan “winter
is coming” ibaresi; kralliklar arasindaki bu savaslarin tali olduguna, asil tehlikenin ise “white
walkers” adl1 bir toplulugun kralliklar istila etmek i¢in harekete gecmesine bir vurgudur. Bu
sembolik anlatim gilintimiizde ise tiim diinyanin tecriibe ettigi, bir sosyal afet olarak

nitelendirebilecegimiz, kitlesel go¢ hareketlerine tekabiil etmektedir.

Idare hukukunda herhangi bir dogal afetin miicbir sebep olarak nitelendirilebilmesi igin gesitli
kriterleri muhteva etmesi gerekir. Bu kriterler; digsallik, karsi konulamazlik ve
ongoriilemezlik olarak siralanmaktadir. Bir sosyal afet olarak nitelendirilen kontrolsiiz ve

plansiz kitlesel goglerin de belli agilardan bu kriterlerin karsiladiklar1 gortilmektedir.

Idarenin bir kamu hizmetini yerine getirirken; islem, eylem ve sozlesmelerinden kaynakl
zararlar1 tazmin etmekle miikellef olmas1 anayasal bir hiikiim olarak ihdas edilmistir. 1982
Anayasasinin  125. Maddesinde belirtilen ve idarenin mali sorumlulugu olarak
adlandirdigimiz bu kavram kendi icerisinde kusurlu ve kusursuz sorumluluk olmak tizere iki

alt baghiga ayirmaktadir.

Hizmet kusuru olarak da adlandirilan kusurlu sorumluluk idarenin genel nitelikli objektif
nesnel anonim ve asli ve birinci derecedeki sorumluluk sebebidir ve karsimiza hizmetin koti,
ge¢ veya hig islememesi seklinde ¢ikmaktadir. Tehlike ilkesi ve kamu kiilfetleri karsisinda
esitlik ilkesi olmak {izere iki alt baghga ayrilan kusursuz sorumluluk ise idarenin bir kusuru
olmasa dahi genel olarak bir faaliyetinden dolay1 sebebiyet verdigi zararlari tazmin etmesini

anlatir.

Bu c¢alisma, iilkemiz 6zelinde, idarenin kitlesel go¢ hareketlerine karsi faaliyetlerinin idare
hukuku ilkeleri ile analizini yapmay1 amaclamaktadir. Bu kapsamda oncelikle kitlesel gog
hareketlerinin nicel verileri aktarilmis ve miicbir sebep niteligindeki dogal afetler ile olan
benzerlik ve farkliliklar1 incelenmistir. Idarenin kitlesel go¢ hareketlerindeki eylemleri ve
eylemsizlikleri idare hukukundaki sorumluluk ilkeleri 1s181nda incelenerek gesitli ¢dziim

Onerileri siralanmistir.

Anahtar Kelimeler: idarenin Sorumlulugu, Kusurlu Sorumluluk, Kusursuz Sorumluluk,
Kitlesel Gog, Sosyal Afet.
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WINTER IS COMING

RESPONSIBILITY OF THE ADMINISTRATION AGAINST MASS MIGRATION
MOVEMENTS AS A SOCIAL DISASTER

Gencer KARABEKIR KARAGENC"
ABSTRACT

George R. R. Martin, in his work Game of Thrones, which is on the bestseller and most watched
list all over the world, describes with an allegorical narrative the struggle of the kingdoms of
Black Europe in the Middle Ages with each other. The phrase "winter is coming", which is one
of the most popular discourse of the work; It is an emphasis that these wars between kingdoms
are secondary and that the real danger is that a community called "white walkers" is taking
action to invade the kingdoms. This symbolic expression corresponds to the mass migration

movements experienced by the whole world today, which we can describe as a social disaster.

In administrative law, any natural disaster must meet various criteria in order to be described
as force majeure. These criteria; they are listed as externality, irresistibility and
unpredictability. It is seen that uncontrolled and unplanned mass migrations, which are

described as a social disaster, also meet these criteria in certain respects.

While the administration is performing a public service; It has been established as a
constitutional provision that the company is obliged to compensate for the damages arising
from its transactions, actions and contracts. This concept, which is stated in Article 125 of the
1982 Constitution and which we call the financial responsibility of the administration, divides
itself into two subheadings: culpable and perfect liability.

Faulty liability, also called service defect, is the general, objective, anonymous, primary and
first degree liability of the administration and appears in the form of poor or late service
delivery. Strict liability, which is divided into two subheadings: the principle of danger and
the principle of equality against public burdens, refers to the administration's compensation

for damages caused by an activity in general, even if it has no fault.

This study aims to analyze the activities of the administration against mass migration
movements, specifically in our country, with the principles of administrative law. In this
context, firstly, the quantitative data of mass migration movements were transferred and their
similarities and differences with natural disasters that constitute force majeure were examined.
The actions or inactions of the administration in mass migration movements are examined in
the light of the principles of responsibility in administrative law and various solution

suggestions are listed.

* Research assistant Dr., Faculty of Political Sciences, Political Science and Public Administration, Legal
Sciences, gencerkarabekirkaragenc@aybu.edu.tr,
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Key Words: Responsibility of the Administration, Faulty Liability, Strict Liability, Mass
Migration, Social Disaster.
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IDARENIN FAALIYETLERI NEDENIYLE CEVREYE VERDiGi ZARARIN “KAZA”
UZERINDEN DEGERLENDIRILMESI
Zeynep CELIK GULSEVEN"

OZET

Cevreye zarar veren ve insan eliyle nlenemeyen deprem, sel, volkan, ¢1, firtina gibi siddetli
tabiat olaylarina, dogal afet denilmektedir. Dogal afetlerin meydana gelisinin ¢ogu zaman,
tiim teknolojik ve bilimsel gelismelere ragmen ongoriilemez, 6nceden bilinemez ve tahmin
edilemez olduklar1 sdylenebilir. Buna karsin bilinse de 6nlenebilir, insan eliyle meydana gelip
cevreye zarar veren faaliyetler de oldukga fazladir. Bu olaylarda, Idarenin kusuru olmamasi

halinde “kaza” kavrami karsimiza ¢cikmaktadir.

Kaza, farkli isimlendirmelerle kullanilmakta olup, siklikla beklenmeyen durum, tesadiifi
durum, beklenmeyen hal olarak anilmaktadir. Ierik olarak ise kaza, Idarenin faaliyetlerinden
kaynaklanan, dnceden bilinemeyen, bilinse onlenebilir ama bilinmedigi i¢in 6nlenemeyen
olagan dis1 olaylardir. Bu olagandisilik dogal afetteki gibi tabiatla alakali olmayip Idarenin

gerek gorev gerekse faaliyetleri agisindan, icerisinde oldugu olaylardan kaynaklanmaktadir.

Ote yandan Idarenin gevreyi koruma ve verilen zararlari giderme yiikiimliiliigii mevcuttur.
Nitekim Anayasa’nin 56. maddesi ile herkesin, saglikli ve dengeli bir cevrede yasama hakkina
sahip oldugu hususu vurgulanarak bu hakkin yasatilmas igin Idareye cevreyi gelistirmek,
cevre sagligini korumak ve cevrenin kirlenmesini dnlemek gorevi yiiklenmistir. Idare bu
gorevini yerine getirirken kendi faaliyet ve eylemlerinden dogan zararlar1 da dikkate almals,

kusurunun olmamasi hallerinde dahi sorumlu olmalidir.

Idare igin bir olaym kaza olmasi, Idare biinyesinde kalmasima veya Idare ile iligkili olmasina
baghdir. Ayrica kaza kabul edilen olayin ongoriilemez ve onlenemez olmas:i gerekir. Bu
kapsamda Idarenin faaliyet, eylem ve iglemleri ile cevreye verdigi zararda kusur
bulunmamasi gerekmektedir. Kusursuzluga ragmen kaza konusu olaylarin tazmini
hususunda ise Idarenin kusursuz sorumlulugu degerlendirilmelidir. Bu degerlendirme,
kazaya konu olaylarin gilintimiiz kosullarinda “daralabilecegi” ihtimali dikkate alinarak

yapilmalidir.

Anahtar Kelimeler: Idarenin Faaliyetleri, Kaza, Cevresel Zarar, Idarenin Kusursuz

Sorumlulugu.
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EVALUATION OF ENVIRONMENTAL DAMAGE CAUSED BY ADMINISTRATIVE
ACTIVITIES THROUGH “ACCIDENTS”

Zeynep CELIK GULSEVEN"
ABSTRACT

Natural disasters are severe natural events such as earthquakes, floods, volcanic eruptions,
avalanches, and storms that harm the environment and cannot be prevented by human
intervention. It can be said that the occurrence of natural disasters is often unpredictable,
unforeseen, and cannot be anticipated despite all technological and scientific advancements.
On the other hand, there are also many human activities that, even if known, are preventable
and cause harm to the environment. In these events, if there is no fault on the part of the

administration, the concept of 'accident' comes into play.

An accident is referred to by different names and is often called an unexpected situation, a
coincidental situation, or an unforeseen circumstance. In terms of content, an accident is an
extraordinary event arising from the administration's activities, which is unforeseen, could be
prevented if known, but cannot be prevented because it is not known. This extraordinariness
is not related to nature as in natural disasters but stems from the events in which the

administration is involved, either in terms of its duties or activities.

On the other hand, the Administration has an obligation to protect the environment and
remedy any damage caused. Indeed, Article 56 of the Constitution emphasizes that everyone
has the right to live in a healthy and balanced environment. To uphold this right, the
Administration has been entrusted with the duty to improve the environment, protect
environmental health, and prevent environmental pollution. In carrying out this duty, the
Administration must also consider the damage arising from its own activities and actions, and

it should be held responsible even in cases where there is no fault on its part.

For an incident to be considered an accident for the Administration, it must be within the
Administration or related to the Administration. In addition, the accident considered an
accident must be unforeseeable and unavoidable. Within this scope, there must be no fault in
the administration's activities, actions, and operations regarding the damage caused to the
environment. Despite the absence of fault, the administration's strict liability regarding the
compensation of the incident should be evaluated. This evaluation should be made by taking
into account the possibility that the accident in question may "narrow" under the current

conditions.

Keywords: The Administration's activities, accident/coincidence, environmental damage, the

strict liability of the administration.
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3194 SAYILI iMAR KANUNUNUN AFET HUKUKU ACISINDAN
DEGERLENDIRILMESI
Ahmet Kiirsat ERSOZ"

OZET

Tiirkiye’de imar diizeninin temelini olusturan Kanun 3194 sayili Imar Kanunu’dur. Imar
Kanunu, yapmin tanimindan baslayarak planlama, parselasyon, ruhsatlandirma, kagak yap1
ile miicadele gibi bir ¢ok temel konuda diizenlemeler igeren, ikincil diizenlemelere dayanak
teskil eden kurallara yer veren bir kod niteligindedir. Giivenli yapilasma, carpik kentlesmenin
onlenmesi, dogal afetlere dayanakli yapi modellerinin olusturulmasindaki basat rol Imar
Kanunundadir. Bu nedenle Imar Kanunu'nun afetlerle miicadele anlamindaki rol ve éSneminin
degerlendirilmesi zarurettir. Zira {ilkemizde afet hukukunun kaynaklar1 ya da énemi farkl
kanun diizenlemelerinde yer buldugundan, konunun sistematik ve sadeligi agisindan imar

Kanunu'nun ele alinmasi gerekmektedir.

Anahtar Kelimeler: imar, Afet, Afet Hukuku

EVALUATION OF THE ZONING LAW NO. 3194 IN TERMS OF DISASTER LAW
Ahmet Kiirsat ERSOZ"
ABSTRACT

The law that forms the basis of the zoning order in Turkey is the Zoning Law No. 3194. The
Zoning Law is a code that includes regulations on many basic issues, starting from the
definition of the building, planning, subdivision, licensing, combating illegal construction, and
includes rules that form the basis of secondary regulations. The main role in safe construction,
prevention of unplanned urbanization, and creation of building models resistant to natural
disasters lies in the Zoning Law. For this reason, it is necessary to evaluate the role and
importance of the Zoning Law in terms of combating disasters. Because the sources or
importance of disaster law in our country are included in different legal regulations, the

Zoning Law should be discussed in terms of systematicity and simplicity of the subject.

Keywords: Urban, Disaster, Disaster Law
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REZERV YAPI ALANI UYGULAMALARININ KAMU HiZMETININ UYARLAMA
ILKESi CERCEVESINDE DEGERLENDIRILMESI
Azer Ebru MUTLU"

OZET

6306 sayili Afet Riski Altindaki Alanlarin Doniistiiriilmesi Hakkinda Kanunun “Uygulama
Islemleri” baglikli 6. maddesindeki 7 Kasim 2023 tarihli ve 7471 sayil Kanun ile yapilan
degisiklikte “rezerv yapi1 alan1” tanimindan “yeni yerlesim alani olarak” ibaresi ¢ikarilmustir.
Bu diizenlemeyle, “TOKI'nin veya Idarenin talebine bagl olarak veya resen Bakanlikga
belirlenen alanlar” yeni yerlesim alani olma ozelligi aranmadan rezerv yap:r alami olarak
belirlenecektir. 6 Subat 2023 Kahramanmaras depremlerinden sonra yapi stoku agir hasar alan
illerde rezerv yapr alanlari ilan edilmekte ve bu dogrultuda uygulamalara bagvurulmaktadir.
Rezerv yapi alani ilan edilen bolgelerde, yerinden doniisiim ilkesi benimsenmemekte, ilgili
mevzuat geregi rezerv yapi alani ilan edilen bolgeyi idare kendisi yapilandirmaktadir. Bu
yapilandirma 6306 sayili Kanunun 6. ve 6/A. maddelerindeki prosediir dikkate almarak
yiiriitiilmektedir. Idare rezerv yapi alani kararmi alirken resen hareket ettiginden sonraki
siirecte de kendiliginden idari islem tesis etmektedir. Bu uygulamalardan etkilenen
paydaslarin, miilkiyet hakkina dogrudan miidahale sayilan rezerv yap1 alani karar1 ve sonraki
stirecte bu siirece dahil edilmeleri gerekir. Her ne kadar idarenin resen uygulamalar1 s6z
konusu olsa da, idarenin kamu hizmeti sunarken egemen olan ilkelere uygun hareket etmesi
gerekir. Idarenin kamu hizmeti sunarken takip etmesi gereken ilkelerden biri de uyarlama
yani adaptasyon ilkesidir. Rezerv yapi alani uygulamalarinda, rezerv yap: ilan edilmig
alanlarin, yoresel yapiya uygun, kentin dokusunu tasiyan, yerel halkin ihtiyaclaria kargilik
verecek sekilde yapilandirilmasi gerekir. Bu durumda kamu hizmetinin uyarlanmas ilkesinin
nasil ve hangi olciide uygulanacag1 6nem arz etmektedir. Rezerv yap1 alan1 uygulamalarinda
sunulacak kamu hizmetlerinin uyarlama ilkesi cercevesinde degerlendirilmesi, hizmetin

amacina ulasmasi agisindan da énemlidir.

Anahtar Kelimeler: Rezerv Yap: Alani, 6306 sayili Kanun, Kentsel Doniisiim, Kamu

Hizmetinde Uyarlama, Deprem.
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EVALUATION OF RESERVE CONSTRUCTION AREA APPLICATIONS WITHIN THE
FRAMEWORK OF THE ADAPTATION PRINCIPLE OF PUBLIC SERVICE

Azer Ebru MUTLU"
ABSTRACT

In Article 6 titled “Implementation Procedures” of the Law No. 6306 on the Transformation of
Areas Under Disaster Risk, the phrase “as a new settlement area” was removed from the
definition of “reserve building area” in the amendment made by Law No. 7471 dated
November 7, 2023. With this regulation, “areas determined by the Ministry upon the request
of TOKI or the Administration or ex officio” will be designated as reserve areas without
requiring them to be new settlement areas. After the February 6, 2023 Kahramanmaras
earthquakes, reserve building areas are declared in the provinces where the building stock
was heavily damaged and practices are being implemented accordingly. In the regions
declared as reserve construction areas, the principle of on-site transformation is not adopted,
and the administration itself constructs the area declared as reserve construction area in
accordance with the relevant legislation. This restructuring is carried out by taking into
account the procedure in Articles 6 and 6/A of Law No. 6306. Since the administration acts ex
officio when taking the decision on the reserve construction area, it automatically takes
administrative action in the following process. Stakeholders affected by these practices must
be included in the reserve building area decision and subsequent processes, which are
considered direct interventions in property rights. Although the administration may
implement its own actions, it must act in accordance with prevailing principles while
providing public services. One of the principles that the administration must follow when
providing public services is the principle of adaptation. In reserve building area applications,
areas declared as reserve buildings must be structured in a way that is compatible with the
local structure, carries the texture of the city, and meets the needs of the local people. In this
case, it is important how and to what extent the principle of adaptation of public service will
be implemented. Evaluating the public services to be provided in reserve building area
applications within the framework of the adaptation principle is also important in terms of

achieving the purpose of the service.

Keywords: Reserve Building Area, Law No. 6306, Urban Transformation, Public Service
Adaptation, Earthquake.
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TURK HUKUKUNDA AFET VE ACiL DURUMLARDA MUDAHALEDE AFET
GRUPLARI
Giiher ULU"
OZET

Olagan donemde idarenin kamu diizenini koruma, bozulan kamu diizenini yeniden saglama
amaciyla kolluk faaliyeti yiiriitme gorev ve yetkisi kaza, kayip gibi hallerde arama, kurtarma
faaliyeti olarak karsimiza ¢ikmaktadir. Bu faaliyetlerin olagan donemde dahi yerine
getirilmesi bu alanda uzmanlagmis kolluk teskilat1 aracilig: ile olmaktadir. Orman yangin,
niikleer kaza, sel, tagkin, firtina, deprem gibi gerek insan kaynakli1 gerek dogal acil durum ve
afetlerde olagan kosullardaki gorev, yetki ve miidahalelerle kamu diizenini korumak ve
bozulan kamu diizenini yeniden tesis etmek pek miimkiin degildir. Idarenin bu gibi hallerde
oncelikle planlama yapmasi gerekliligi dogmaktadir. Tiirk hukukunda, Tirkiye Afet
Miidahale Plani, afet ve acil durumda idarenin miidahalesinin hukuki metnidir denilebilir. Bu
metinde olagan dénemde daginik halde farkli konu ve yerlerde yetkili kolluk kuvvetlerinin
acil durum ve afete sevk edilmesi, idarenin yetmedigi hallerde idareye yardim edebilecek kisi
ve kurumlarm belirlenmesi konular1 agikliga kavusturulmaktadir. Hangi hallerde hangi
teskilatin ve kisilerin nasil miidahale edecegi ile ilgili bu diizenleme geregi mevzuatta ayrica
idareye bu konuda egitim, denetim gorevi de yiiklemektedir. Afet ve acil durumun
biiyiikliigiine gore miidahale dereceleri 6ngoriilmekte ve bu derecelere gore idareye yardimda
bulunacak gruplar belirlenmektedir. Bu gruplarin arasinda kolluk tegkilat: ve kamu kurum ve
kuruluslar1 disinda 6zel kisiler de yer almaktadir. Esasinda idare hukukunda acil durumlarda
idareye yardimda bulunan o6zel kisilerin yetkili oldugu ve bunlar bakimindan idarenin
sorumlulugu kabul edilmis ve bu fiili memur teorisi baslig1 ile kavramlastirilmistir. Planin
ongordiigii afet gruplarmin acil durum ve afet kosullarina uygunlugu, idare hukukunda idari

teskilat, yetki ve idari sorumluluk kapsaminda degerlendirilmesi gerekmektedir.

Anahtar Kelimeler: Idare Hukuku, Idari Kolluk, idari Sorumluluk, Idarenin Arizi

Isbirlikgileri.
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DISASTER GROUPS IN RESPONDING TO DISASTER AND EMERGENCY
SITUATIONS IN TURKISH LAW

Giiher ULU"
ABSTRACT

In ordinary times, the duty and authority of administration to carry out law enforcement
activities in order to protect public order emerges as search and rescue activities in cases of
accidents or loss. Even in normal period, these activities are carried out through law
enforcement organizations specialized in this field. In cases of human-induced or natural
emergencies and disasters such as forest fires, nuclear accidents, floods, storms, and
earthquakes, it is not possible to maintain public order or re-establish it with the duties,
authorities and interventions under normal conditions. In such cases, the administration is
primarily obliged to make planning. In Turkish law, the Turkish Disaster Response Plan can
be said to be the legal text of the intervention of administraion in disaster and emergency
situations. This text clarifies the issues of dispatching authorized law enforcement forces to
emergencies and disasters in different subjects and places during normal periods, and
identifying individuals and institutions that can assist the administration in cases where the
administration is not sufficient. In accordance with this regulation regarding which
organizations and individuals will intervene in which situations and how, the legislation also
imposes training and supervision duties on the administration. Depending on the magnitude
of the disaster and emergency, intervention levels are predicted and groups that will assist the
administration are determined according to these levels. Among these groups, there are also
private individuals, apart from law enforcement and public institutions and organizations. In
fact, in administrative law, it is accepted that private individuals who assist the administration
in emergencies are authorized and the administration is responsible for them, and this is
conceptualized under the title of the theory of the actual officer. The compliance of the disaster
groups foreseen in the plan with emergency and disaster conditions should be evaluated
within the scope of administrative organization, authority and administrative responsibility

in administrative law.

Keywords: Administrative Law, Administrative Law Enforcement, Administrative Liability,

Incidental Collaborators of the Administration.
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DANISTAY KARARLARI ISICINDA IDARENIN DOGAL AFETLERDEN
KAYNAKLANAN ZARARLARDAN SORUMLULUGU
Muhammed Furkan UTKU"

OZET

Insan ve toplum yagamini etkileyen, can ve mal kayiplarina neden olan en énemli hadiselerin
basinda dogal afetler gelmektedir. Dogal afet kavrami “insan eliyle énlenemeyen sel, firtina,
deprem, dolu vb. felaketler” olarak tanimlanabilir. Dogal afetler yavas gelisebildigi gibi ani
olarak da gelisebilir. Dogal afetlerin idari yonden sorumluluk doguran yonii ise idarenin dogal
afet riski tasityan alanlarda gerekli 6nlemleri alma ytikiimliiligiidiir. Zira idarenin dogal afet
riski tastyan alanlarda kisilerin bu afetlerden olumsuz etkilenmemesi veya olumsuz etkinin en
aza indirilmesi igin gerekli onlemleri almamasi halinde Danigtay kararlarinda da belirtildigi
tizere meydana gelen zarar ile idarenin faaliyetleri arasindaki illiyet bag1 kesilmeyecek,
miicbir sebep nitelendirmesi yapilmayarak idarenin bir hizmet kusurunun bulundugu

sOylenebilecektir.

Ulkemizde dogal afetlere iliskin uygulanan 7269 sayili Kanun'un 1. Maddesinde: “...deprem,
yangin, su baskini, yer kaymasi, kaya diismesi...” gibi afetlerin yapilara ve kamu tesislerine “genel
hayata etkili olacak sekilde” zarar vermesi veya verebilecek olmasi halinde alinacak tedbirlerin
bu kanunla diizenlenecegi belirtilmistir. Buradaki “genel hayata etkililik” durumu Afetlerin

Genel Hayata Etkililigine Tliskin Temel Kurallar Hakkinda Yénetmelik'e gore yapilmaktadir.

Ozellikle depremler ve dogal afetler ile ilgili olarak Danistay tarafindan verilen kararlar
incelendiginde, dogal afetlerden kaynaklanan zararlarda, idarenin kusur sorumlulugunun
dogmasi i¢in gerekli genel sartlarin yaninda yapinin iizerinde bulundugu zeminin 6zelligi,
zemin durumuna gore depreme dayamikliiginin kontrolii, yapr kullanma izni bulunup
bulunmadig basta olmak {izere gerekli islemlerin yapilip yapilmadig ile alinmas:i gerekli
onlemlerin ilgili idarelerce almip alinmadiginin belirlenmesi ve ardindan idarenin kusur
durumunun tespit edilmesi gerektigi, 6zellikle zararin dogmasinda davacinin da sorumlulugu
mevcutsa davalilarin meydana gelen zarardan yalnizca kusurlar1 oraninda sorumlu olmasi

gerektigi belirtilmektedir.

Danistay 1n kimi kararlarinda dogal afetlerin, 6ngoriilemezlik, ongoriilebilse de dnlenemezlik
ozelliklerinden dolay1 idare tarafindan yukarida belirtilen denetim ve 6nlem alma gorevinin
ifas1 durumunda meydana gelen afetin idare yoniinden miicbir sebep teskil ettigi, dolayisiyla
s0z konusu afet nedeniyle idarenin kusursuz sorumluluguna gidilemeyecegini belirttigi
goriilmektedir. Calismayla dogal afetlerde Danistay’in idarenin sorumluluguna bakis agisi
irdelenecektir.

* Gaziantep Universitesi Sosyal Bilimler Enstitiisii Yiiksek Lisans Ogrencisi, ORCID ID: 0009-0002-0515-
0246.
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Anahtar kelimeler: Dogal Afet, Idarenin Sorumlulugu, illiyet Bagi, Hizmet Kusuru, Miicbir
Sebep.

THE RESPONSIBILITY OF THE ADMINISTRATION FOR DAMAGES CAUSED BY
NATURAL DISASTERS IN THE LIGHT OF THE DECISIONS OF THE COUNCIL OF
STATE

Muhammed Furkan UTKU"
ABSTRACT

Natural disasters are among the most important events that affect human and social life and
cause loss of life and property. The concept of natural disaster can be defined as “disasters
such as floods, storms, earthquakes, hail, etc. That cannot be prevented by human hands”.
Natural disasters can develop slowly or suddenly. The aspect of natural disasters that gives
rise to administrative responsibility is the obligation of the administration to take necessary
measures in areas at risk of natural disasters. As stated in the decisions of the Council of State,
in the event that the administration fails to take the necessary precautions in areas at risk of
natural disasters in order to prevent people from being adversely affected by these disasters
or to minimize the negative impact, the causal link between the damage incurred and the
activities of the administration will not be severed, and it will be possible to say that the

administration has a service defect by not qualifying force majeure.

Article 1 of Law No. 7269, which is applied in our country regarding natural disasters, states:
“...earthquake, fire, flood, landslide, rock fall...”, it is stated that the measures to be taken in
the event that disasters such as earthquake, fire, flood, landslide, rock fall...” cause or may
cause damage to buildings and public facilities “in a way to affect general life” shall be
regulated by this law. The “impact on general life” here is made according to the Regulation
on Basic Rules Regarding the Impact of Disasters on General Life.

Especially when the decisions of the Council of State regarding earthquakes and natural
disasters are examined, in addition to the general conditions required for the liability of the
administration for fault in damages caused by natural disasters, the characteristics of the
ground on which the building is located, the control of its earthquake resistance according to
the ground condition, It is stated that it is necessary to determine whether the necessary
procedures have been carried out and whether the necessary measures have been taken by the
relevant administrations, especially whether there is an occupancy permit, and then the fault
of the administration should be determined, especially if the plaintiff is also responsible for
the damage, the defendants should be responsible for the damage incurred only in proportion
to their fault.

" Gaziantep University Institute of Social Sciences Graduate Student, ORCID ID: 0009-0002-0515-0246.
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In some decisions of the Council of State, due to the unpredictability and unpredictability of
natural disasters, it is seen that the disaster that occurs in the event of the performance of the
above-mentioned duty of supervision and taking precautions by the administration
constitutes force majeure for the administration, and therefore, the administration cannot be
held strictly liable for the disaster in question. This study will examine the Council of State's

perspective on the responsibility of the administration in natural disasters.

Keywords: Natural Disaster, Responsibility of the Administration, Link of Causation, Service

Failure, Force Majeure.
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DEPREMIN MUCBIR SEBEP OLARAK DEGERLENDIRILMESI SORUNU
Seyithan KAYA"

OZET

Miicbir sebep ve deprem kavramlar: idarenin sorumluluguyla alakal iki temel kavramdir.
Hukuk devleti ilkesi geregince devlet ve diger kamu tiizel kisileri (idare), kisilere verilen
zararlardan sorumludur. Dolayisiyla idarenin mali sorumlulugunun temelini olusturan ilke,
hukuk devleti ilkesidir.

Kisilerin zarara ugratilmasimin énlenmesi esastir. Ancak bazen alinan biitiin tedbirlere ragmen
kisilerin zarara ugramalar1 6nlenemez. Zarar dogrucu idari fiiller neticesinde meydana gelen
zararlarin telafi edilmesi, bu fiillerin meydana gelinmesinden kaginilmasi ve &nlenmesi

bakimindan idarenin farkli sorumluluklar: vardir.

Idarenin kusurlu ve kusursuz olmak iizere iki tiir sorumlulugu vardir. Kusurlu sorumluluk,
idarenin ytrattiigti kamu hizmetlerindeki kusurlu bir fiil neticesinde meydana gelen
zararlarin tazmin edilmesidir. Hizmet kusuru olarak da adlandirilan bu sorumluluk, hizmetin
kurulmasi, diizenlenmesi veya isleyisindeki bozukluk, eksiklik, sakathik veya aksakliktan
kaynaklanmaktadir. Kisilerden bagimsiz, anonim-kisilik disi, genel, nesnel-objektif, esnek ve
birincil nitelikli olan hizmet kusurundan kaynaklanan zararlar dogrudan idare tarafindan
tazmin edilmektedir. Kusursuz sorumluluk ise idarenin sorumlulugu igin kusurun
aranmadig, zarar ile idari fiil arasinda illiyet bagmin varliginin yeterli kabul edildigi
sorumluluktur. Tkincil nitelikli olan bu sorumluluk risk (tehlike), kamu kiilfetleri karsisinda

esitlik ve sosyal risk durumlarinda uygulanmaktadir.

Idarenin kusurlu ve kusursuz sorumlulugu icin aranan ortak sartlardan en 6nemlisi zarar ile
idari fiil (idari islem ve eylem) arasindaki illiyet bagmin varligidir. Zarar ile idarenin fiili
arasinda sebep-sonug iligkisi kurulamazsa idare zarardan sorumlu tutulamaz. Bazi hallerde
zarar ile idari fiil arasindaki bu bag ortadan kalkmaktadir. Miicbir sebep, zarar gorenin agir
kusuru ve tigiincii kisinin agir kusurunun varlig hallinde zarar ile idari fiil arasindaki illiyet

bag1 kopar ve idarenin sorumlulugu s6z konusu olmaz.

Idarenin iradesi disinda meydana gelen, 6ngoriilmesi ve 6nlenmesi miimkiin olmayan olaylar
miicbir sebep olarak ifade edilmektedir. Deprem gibi dogal adetler, yangin gibi afetler, savas

gibi toplumsal olaylar miicbir sebep olarak kabul edilmektedir.

Tebligde, literatiir ve ictihat taramasi yapilarak, karma bir metotla depremin miicbir sebep
olarak kabul edilip edilemeyecegi sorununun arastirilmasi ve bazi onerilerde bulunulmasi

amaglanmaktadir.

* Dr. C)gr. Uyesi, Balikesir Universitesi Hukuk Fakiiltesi, idare Hukuku Anabilim Dali, ORCID: 0000-
0002-4943-4534, e-posta: kayaseyithann@gmail.com.
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Anahtar Kelimeler: Deprem, Miicbir Sebep, Idari Sorumluluk.

THE ISSUE OF EARTHQUAKE BEING CONSIDERED AS A FORCE MAJEURE
Seyithan KAYA®
ABSTRACT

The concepts of force majeure and earthquake are two fundamental concepts related to the
responsibility of the administration. In accordance with the principle of the rule of law, the
state and other public legal entities (the administration) are responsible for damages caused to
individuals. Therefore, the principle that forms the basis of the administration's financial
responsibility is the principle of the rule of law.

The prevention of harm to individuals is essential. However, sometimes, despite all the
measures taken, it is not possible to prevent individuals from suffering harm. The
administration has various responsibilities in compensating for damages resulting from

administrative acts that cause harm, avoiding such acts, and preventing them.

The administration has two types of responsibility: Fault-based and strict liability. Fault-based
responsibility involves compensating for damages caused by a faulty act in the public services
carried out by the administration. This responsibility, also known as service fault, arises from
deficiencies, defects, or disruptions in the establishment, organization, or operation of the
service. Damages arising from service faults, which are independent of individuals,
impersonal, general, objective, flexible, and primary in nature, are directly compensated by
the administration. Strict liability, on the other hand, is a type of responsibility where the fault
is not required for the administration to be held responsible; the existence of a causal link
between the damage and the administrative act is sufficient. This secondary responsibility
applies in cases of risk (danger), equality in the face of public burdens, and social risk

situations.

The most important common condition required for both fault-based and strict liability of the
administration is the existence of a causal link between the damage and the administrative act
(administrative action and conduct). If a cause-and-effect relationship cannot be established
between the damage and the act of the administration, the administration cannot be held liable
for the damage. In some cases, this link between the damage and the administrative act is
severed. In cases where there is a force majeure, the gross fault of the injured party, or the
gross fault of a third party, the causal link between the damage and the administrative act is

broken, and the administration cannot be held responsible.

* Assistant Professor, Balikesir University Faculty of Law, Department of Administrative Law, E-mail:
kayaseyithann@gmail.com.
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Events that occur outside the will of the administration, which are unforeseeable and
unavoidable, are considered force majeure. Natural events such as earthquakes, disasters like

tires, and social events like wars are accepted as force majeure.

In the communiqué, through a review of the literature and case law, and using a mixed
method, the aim is to investigate the issue of whether an earthquake can be considered a force

majeure and to provide some recommendations.

Keywords: Earthquake, Force Majeure, Administrative Responsibility.
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DEPREM SONRASI YIKINTI ATIKLARININ BERTARAF EDILMESI VE GERI
DONUSUMU ILE MERKEZi IDARE VE MAHALLI IDARELERIN SURECE DAIR
ROLLERI

Unal KUCUK" / Miisliitm Murat MARAS™
OZET

Tiirkiye agisindan degerlendirildiginde tarihsel siireg igerisinde en fazla can ve mal kaybma
neden olan afetlerin basinda depremler gelmektedir. Deprem nedeniyle ortaya ¢ikabilecek
zararl en aza indirmek admma hem deprem Oncesi hem deprem sonrasi siirecte gerekli
tedbirlerin alinmasi biiyiik 6nem arz etmektedir. Bu dogrultuda ¢alismanin konusu deprem
sonrasi yikintr atiklarinin bertarafi ve geri dontisiimii ile bu siirecte merkezi idare ve mahalli
idarelerin rolii olarak belirlenmistir. Deprem sonras: siirecin olagantistii bir siire¢ oldugu ve
kat1 atiklarin nakli, bertarafi, geri doniisiimii siirecinde ayni sekilde olaganiistii yonetim
usullerinin belirlenmesi de kag¢milmazdir. Calismanin amaci, merkezi ve ilgili mahalli
idarenin afet sonrasi kurulacak olan kriz yonetimindeki rollerini ilgili mevzuat {izerinden
degerlendirerek, yikint1 atiklarinin bertarafi ve geri doniistimiinii tartismaktir. Diger taraftan
calismanin bir diger amaci ise yine idarenin sorumlulugu igerisinde s6z konusu olumsuz
etkilerin minimize edilmesini saglayacak tedbirlere dair Onerilerde bulunmaktir. Bu
dogrultuda calismada nicel ve nitel arastirma modellerinin alt yontemlerinden yararlanilmaya
calisilmigtir. Literatiir taramasi, mevzuat incelemeleri, dis tilke uygulamalar1 ve deprem
sonrasi siireci konu alan istatistiksel veriler arastirma kaynaklar: arasinda yer almaktadur.
Tiirkiye’de 6 Subat depremlerinden yaklasik 13.000.000 kisi etkilenmistir. Benzer sekilde
deprem sonrasi ortaya c¢ikan ortalama atik miktarmin da olduk¢a fazla oldugu
anlasilmaktadir. Gerekli tedbirler alinmadigr takdirde bu durumun, ¢evre tahribati
konusunda yiiksek diizeyde olumsuzluk yaratma potansiyeline sahip oldugu goriilmektedir.
Calisma sonucunda, yerel yonetimlerin merkezi otoritelerle birlikte deprem sonras: hasari en
aza indirmek i¢in deprem Oncesi siiregten itibaren ¢calismaya baslamalar1 gerektigi ve deprem
sonras1 yogun kat1 atiklarin potansiyel cevresel riski geri doniisiim yoluyla azaltilabilecegi
tespit edilmistir. Nihai olarak gerek afet sonras: siirecin yonetimi gerek meydana gelen kati
atiklarin bertarafi, nakliyesi ve Ozellikle geri doniisiimii konularinda somut, rasyonel ve

uygulanabilir ¢6ziim Onerilerinde bulunularak alana katki saglanmistir.

Anahtar Kelimeler: Afet Yonetimi, Deprem, Merkezi Idare, Mahalli idareler, Kati Atik

Yonetimi, Geri Dontistim
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DISPOSING AND RECYCLING OF POST-EARTHQUAKE DEMOLITION WASTE AND
THE ROLE OF CENTRAL AND LOCAL GOVERNMENTS IN THE PROCESS

Unal KUCUK", Miisliim Murat MARAS™
ABSTRACT

In terms of Turkey, earthquakes are among the disasters that have caused the most loss of life
and property in the historical process. In order to minimize the damage that may arise due to
earthquakes, it is of great importance to take necessary measures both pre and post-
earthquake. In this direction, the subject of the study was determined as the disposal and
recycling of post-earthquake debris wastes and the role of central and local administrations in
this process. It is inevitable that the post-earthquake process is an extraordinary process and
it is also unavoidable to determine extraordinary management procedures in the process of
transportation, disposal and recycling of solid wastes. The aim of the study is to discuss the
disposal and recycling of demolition wastes by evaluating the roles of central and local
administrations in post-disaster crisis management through the relevant legislation. On the
other hand, another aim of the study is to make suggestions on measures to minimize these
negative impacts within the responsibility of the administration. In this direction, the study
made use of the sub-methods of quantitative and qualitative research models. Literature
review, legislation reviews, foreign country practices and statistical data on the post-
earthquake process are among the research sources. Approximately 13,000,000 people were
affected by the February 6 earthquakes in Turkey. Similarly, it is understood that the average
amount of waste generated after the earthquake is also quite high. Unless necessary measures
are taken, this situation has the potential to create a highly negative impact on environmental
destruction. As a result of the study, it has been determined that local governments, together
with central authorities, should start working from the pre-earthquake process to minimize
post-earthquake damage and the potential environmental risk of post-earthquake solid wastes
can be reduced through recycling. In conclusion, the study has contributed to the field by
suggesting concrete, rational and feasible solutions for both the management of the post-
disaster process and the disposal, transportation and especially recycling of solid wastes.

Keywords: Disaster Administration, Earthquake, Central Government, Local Governments,
Solid Waste Administration, Recycling
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DEPREMDEN KAYNAKLANAN ZARARLARDAN iDARi MAKAMLARIN
SORUMLULUGUNUN ANAYASA MAHKEMESI KARARLARI ISIGINDA
DEGERLENDIRILMESi: MALATYA KENT ORNEGI
Ayhan AKOGUL"

OZET

Depremler insanlarin yasamini alt iist eden, ekonomik yapisim1 bozan ¢ok onemli dogal
afetlerdir. Bu afetler devletlerin de yapisini1 ve ekonomisini bozmaktadir. Onleyici hukuk
acisindan  depremler olmadan kurallarin dogru olusturulmasi ve bu kurallarin
uygulanmasmin denetlenmesi bu etkileri azaltacaktir. Kurallar olusturulurken bilimsel
verilerden yararlanilmasi ve bu kurallarin uygulanmasina 6nem verilmesi, ilerde meydana
gelebilecek hukuksal sorunlarin da azalmasmi saglayacaktir. Zira depremden sonra
mahkemelerce verilecek kararlar daha sonra idarelerin daha dikkatli islem yapmas:
noktasinda itici gli¢ olacaktir. Mahkeme kararlar1 caydirici olmazsa daha sonra benzer

sorunlarla karsilasilmasi ihtimali de artacaktir.

6 Subat 2023’te meydana gelen, Tiirkiye’de on bir ili etkileyen deprem nedeniyle, Tiirkiye'de
goriilmemis bir oranda yikim meydana gelmistir. Bu depremde sadece eski binalarin degil,
yeni binalarin da agir hasar almasi idari makamlarin iglemlerinin ve eylemlerinin

sorgulanmasma yol agmuistir.

Deprem Oncesi olusturulan miilkiyet iliskileri depremle altiist olmustur. Orta hasarli binalarin
durumu, agir hasarli binalarin yerinde doniistiiriilmesi, az hasarli binalardaki zararlarin
tahsili, rezerv alaninda kalan saglam yapilarin bosaltilmasi gibi vatandaslarin miilkiyet
hakkini etkileyen ciddi sorunlar meydana gelmistir. Yeni yapilacak kent merkezi, konut ve
ticari alanlarin belirlenmesi gibi ¢ok fazla hukuki ihtilaf meydana gelmektedir. Bu hukuki

ihtilaflar, ¢6ziimii karmasik olan hukuksal sorunlar meydana getirmektedir.

Deprem bolgesinde olan kentlerde, deprem olasiliginin dikkate alinmamasi, zeminin
saglamlig1 diistintilmeden verilen kat yiikseklikleri, imar hakkinin bir bolgeden baska bir
bolgeye tasinmasi, binalarin yapilirken denetlenmesinin yapi denetim firmalarina verilmesi,
idari kurumlarin binanin yapimi ve tamamlanmasi asamasinda yapmasi gereken islemlerin
yapilmamasi can kayiplarinin ve zararin artmasma neden olmustur. Malatya kenti de bu

tartismalardan pay alan kentlerdendir.

Bu calismada, Oncelikle idari makamlarin deprem konusunda yaptiklari, yapmadiklari,
yapmasi gerekenler, ardindan Anayasa Mahkemesi'nin depremden kaynaklanan davalarda

verdigi kararlar, 6zelde Malatya kenti incelenecektir.

*Dr., Malatya Su ve Kanalizasyon Idaresi, ORCID ID: 0000-0002-2210-1617.
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Anahtar Kelimeler: Deprem, Anayasa Mahkemesi, idari karar, Malatya

EVALUATION OF THE RESPONSIBILITY OF ADMINISTRATIVE AUTHORITIES FOR
DAMAGES CAUSED BY EARTHQUAKES IN THE LIGHT OF CONSTITUTIONAL
COURT DECISIONS: THE CASE OF MALATYA CITY

Ayhan AKOGUL"
ABSTRACT

Earthquakes are very important natural disasters that turn people's lives upside down and
disrupt their economic structure. These disasters also disrupt the structure and economy of
states. In terms of preventive law, the correct establishment of rules without earthquakes and
the supervision of the implementation of these rules will reduce these effects. Making use of
scientific data while creating the rules and giving importance to the implementation of these
rules will reduce the legal problems that may occur in the future. Because the decisions to be
made by the courts after the earthquake will be the driving force for the administrations to
take more careful action later. If court decisions do not act as a deterrent, the likelihood of

similar problems in the future will increase.

Due to the earthquake that occurred on February 6, 2023, affecting eleven provinces in Turkey,
an unprecedented rate of destruction occurred in Turkey. In this earthquake, not only old
buildings but also new buildings were heavily damaged, which led to the questioning of the

actions and actions of the administrative authorities.

The property relations established before the earthquake were turned upside down by the
earthquake. Serious problems have occurred that affect the property rights of citizens, such as
the condition of moderately damaged buildings, on-site conversion of heavily damaged
buildings, collection of damages in slightly damaged buildings, evacuation of intact structures
remaining in the reserve area. There are many legal disputes such as the determination of the
new city center, residential and commercial areas. These legal disputes create legal problems

that are complex to resolve.

In cities in the earthquake zone, ignoring the possibility of earthquakes, floor heights given
without considering the strength of the ground, moving the zoning right from one region to
another, giving the inspection of buildings to building inspection companies, not taking the
actions that administrative institutions should take during the construction and completion of
the building have led to an increase in loss of life and damage. The city of Malatya is one of

the cities that have a share of these discussions.

* Malatya Water and Sewerage Administration, Tiirkiye, aakogul@gmail.com, ORCID ID: 0000-0002-
2210-1617
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In this study, first of all, what the administrative authorities have done, not done, and should
do about the earthquake, then the decisions of the Constitutional Court in the cases arising

from the earthquake, and the city of Malatya in particular will be examined.

Keywords: Earthquake, Constitutional Court, administrative decision, Malatya
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AVRUPA INSAN HAKLARI MAHKEMESININ KORUMA SiSTEMi BAGLAMINDA
DOGAL AFETLER VE TEMEL HAK VE OZGURLUKLER

Ensar Baki®
OZET

Dogal afetler ve 6zellikle deprem, engellenemeyen ama yikici sonuglar1 minimize edilebilen
birer olgudur. Depremlerin olusumu engellenemese de depremlerin yikici sonuglar
engellenebilir niteliktedir. Ote yandan dogal afetler, yasam hakki ve miilkiyet hakk: basta
olmak iizere bircok temel hak ve dzgiirliigii etkilemektedir. Bu baglamda Avrupa Insan
Haklar1 Mahkemesi koruma sistemi, dogal afetlere ve tehlikeli faaliyetlere iliskin olarak
gelistirdigi koruma sistemiyle temel hak ve 6zgiirliiklerin ihlal edilmesine iliskin mekanizma

gelistirmistir.

M. Ozel ve Digerleri v. Tiirkiye davasinda Avrupa Insan Haklar1 Mahkemesinin belirledigi
kriterlere gore; dogal afetlerle ilgili olarak devletlere yiiklenebilecek pozitif yiikiimliiliiklerin
kapsami, olayin sartlar1 dahilinde, i) tehdidin kaynagina, ii) riskin hafifletilmesinin elverislilik
Olclisiine, iii) dogal afetin meydana gelecegine isaret eden kosullarin bulunmasina, iv) insan
yerlesimine veya insan kullanimina agik bir yeri etkileyen felaketin tekrar edip etmedigine
dayanilarak belirlenebilir. Dogal afetlere ve tehlikeli faaliyetlere iliskin olarak Avrupa Insan
Haklar1 Mahkemesi kararlar1 incelendiginde, devletlerin yasam hakkina yonelik pozitif
ytikiimliiliiklerinin s6z konusu oldugu goriilmektedir. Bunun yam sira, yatay etki kavrami
araciligiyla; temel hak ve 6zgiirliiklerin devletler tarafindan ihlal edilmesine yonelik koruma

mekanizmasimnin, 6zel kisiler arasinda da uygulanmasi miimkiin kilinmaistir.

Calismamiz kapsaminda, dogal afetler nedeniyle yasam hakki ve miilkiyet hakk: basta olmak
{izere temel hak ve 6zgiirliiklerin ihlaline dair Avrupa Insan Haklar1 Mahkemesinin koruma

mekanizmasi, Avrupa Insan Haklar1 Mahkemesi Kararlar1 ¢ergevesinde incelenecektir.

Anahtar Kelimeler: Avrupa Insan Haklar1 Mahkemesi, Dogal Afetler, Temel Hak Ve

Ozgiirliikler, Koruma Mekanizmasi
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NATURAL DISASTERS AND FUNDAMENTAL RIGHTS AND FREEDOMS IN
THE CONTEXT OF THE PROTECTION SYSTEM OF THE EUROPEAN COURT OF
HUMAN RIGHTS

Ensar Baki”
ABSTRACT

Natural disasters, and earthquakes in particular, are phenomena that cannot be prevented but
whose destructive consequences can be minimized. Although the occurrence of earthquakes
cannot be prevented, their destructive consequences can be minimized. On the other hand,
natural disasters affect many fundamental rights and freedoms, particularly the right to life
and the right to property. In this context, the protection system of the European Court of
Human Rights has developed a mechanism for the violation of fundamental rights and
freedoms through the protection system it has developed in relation to natural disasters and

hazardous activities.

According to the criteria set out by the European Court of Human Rights in the case of M. Ozel
and Others v. Turkey, the scope of the positive obligations that may be imposed on States in
relation to natural disasters may be determined, within the circumstances of the case, on the
basis of i) the source of the threat, ii) the extent to which it is feasible to mitigate the risk, iii)
the existence of conditions indicating the occurrence of a natural disaster, iv) the recurrence of
the disaster affecting a place open to human habitation or human use. When the judgments of
the European Court of Human Rights regarding natural disasters and hazardous activities are
analyzed, it is seen that states have positive obligations towards the right to life. In addition,
the concept of horizontal effect makes it possible to apply the protection mechanism for

violations of fundamental rights and freedoms by states to private individuals.

Within the scope of our study, the protection mechanism of the European Court of Human
Rights regarding the violation of fundamental rights and freedoms, especially the right to life
and the right to property due to natural disasters, will be examined within the framework of

the Decisions of the European Court of Human Rights.

Keywords: European Court Of Human Rights, Natural Disasters, Fundamental Rights And

Freedoms, Protection Mechanism
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MULKIYET HAKKI KAPSAMINDA MULKSUZLESTIRME YETKIiSINE BAKIS

Kahan Onur Arslan”

OZET

Bilindigi tizere lilkemiz cografyasmin 6nemli bir kism1 basta deprem olmak iizere gesitli dogal
afetlerin tehdidi altinda bulunmaktadir. Bu gergegin farkindalig1 neticesinde her ne kadar ge¢
olsa da 2011 yilinda meydana gelen Van merkezli deprem sonrasinda “afet riski altindaki
alanlar ile bu alanlar disindaki riskli yapilarin bulundugu arsa ve arazilerde, fen ve sanat norm
ve standartlarina uygun, saglikli ve giivenli yasama gevrelerini teskil etmek tizere iyilestirme,
tasfiye ve yenilemelere dair usul ve esaslar1 belirlemek” amaciyla hazirlanan 2012 tarihli 6306
sayilh Afet Riski Altindaki Alanlarin Doniistiiriilmesi Hakkinda Kanun yiiriirliige

konulmustur.

Yirirliige konuldugu andan itibaren ortaya ¢ikan somut uygulamalarla siirekli tartisma
yaratan bu kanun, 6 Subat ve 20 Subat 2023 tarihli deprem felaketleri sonrasinda da bu
depremlerde magdur olan milyonlarca vatandasimiz i¢in 6nce bir umut sonrasinda ise bir

hayal kirikligina dontismiis durumdadr.

6306 Sayilh Kanun’a dayali uygulamalar sonucu ortaya c¢ikan bu hayal kirikhiginin
nedenlerinin, Kanunda yer alan “ve kanunun kentsel doniisim ve yeniden insa igin

ongordiigii yontem ve araglara iliskin oldugu goriilmektedir.

Bu bildiri ile 6306 Sayili Kanun'da yer alan gerek “Rezerv Alan” ve “Riskli Yap1”
kavramlarinin gerekse kanunun ongordiigii yontem ve araglarin, Tiirkiye Cumhuriyeti
Anayasasi ve Insan Haklar1 Avrupa Sozlesmesi hiikiimleri dogrultusunda, Anayasa
Mahkemesi'nin ve Insan Haklari Avrupa Mahkemesi'nin miilkiyet hakkina getirilen
siirlamalara iligkin yaklasimlar1 ¢ergevesinde 6zli bir degerlendirmeye tabi tutulmasi ve
6306 Sayili Kanun’a ve uygulamaya iligkin elestirilerin somut ornekler {izerinden tartismaya

agilmasi amacglanmaktadir.

Anahtar Kelimeler: Rezerv Alan, Riskli Yapi, Kentsel Dontisiim, Dogal Afet, Miilkiyet Hakki.
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A PERSPECTIVE ON THE AUTHORITY OF DISPOSSESSION WITHIN THE SCOPE OF
PROPERTY RIGHTS

Kahan Onur Arslan”
ABSTRACT

As is well known, a significant portion of our country's geography is under the threat of
various natural disasters, primarily earthquakes. In awareness of this reality, although it came
somewhat late, the Law No. 6306 on the Transformation of Areas Under Disaster Risk, which
was enacted in 2012 following the Van-centered earthquake in 2011, was established to
determine the procedures and principles for improving, clearing, and renewing areas and
plots of land with risky structures in order to create healthy and safe living environments in

accordance with scientific and technical norms and standards.

From the moment it came into effect, this law has continually sparked debate due to the
concrete applications it has generated. Following the earthquake disasters of February 6 and
February 20, 2023, it has become both a source of hope and later, a source of disappointment

for millions of citizens who suffered from these earthquakes.

The reasons for the disappointment arising from the applications based on Law No. 6306 seem
to relate to the "Reserve Areas" and "Risky Structures" concepts within the law, as well as the

methods and tools prescribed for urban transformation and reconstruction.

This report aims to provide a substantive evaluation of the concepts of "Reserve Area" and
"Risky Structure" in Law No. 6306, as well as the methods and tools prescribed by the law, in
light of the principles of the Turkish Constitution and the European Convention on Human
Rights. It will also address criticisms of Law No. 6306 and its implementation through concrete

examples and initiate a discussion on these issues.

Keywords: Reserve Areas, Risky Structures, Urban Transformation, Natural Disaster,
Property Rights.
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7269 SAYILI KANUN KAPSAMINDA GENEL HAYATA ETKiLi AFET BOLGESI
REJIMININ ANAYASA VE TEMEL HAK VE HURRIYETLER ACISINDAN
DEGERLENDIRILMES]

Kiirsat AKCA®
OZET

7269 sayili Umumi Hayata Miiessir Afetler Dolayisiyla Almacak Tedbirlerle Yapilacak
Yardimlara Dair Kanun’da deprem ve benzeri afetlerde ortaya ¢ikan zararlarin telafisine
iliskin bir takim tedbirlerin alinmasi ongoriilmektedir. Kanun kapsaminda belirli sartlari
tasiyan afetler genel hayata etkili afet, bu afetlerin oldugu bolgelerin ise genel hayata etkili afet
bolgesi olarak tespit edilecegi hiikiim altina alinmistir. Genel hayata etkili afet bolgesi olarak
tespit edilen bolgelerde Kanun kapsaminda vatandaglara para, mal ve calisma yiikiimlalagi
getirilebilecegi diizenlenmektedir. Bu ve benzeri diizenlemelerle 7269 sayili Kanun ve genel
hayata etkili afet bolgesi rejimi adeta bir olaganiistii hal rejimine doniismektedir. Gergekten
de 1982 Anayasasi'nda olaganiistii halin sonuglar1 olarak para, mal ve ¢alisma yiikiimliiliigii
ihdas edilmis, bunun detaylar1 ise 2935 sayili Olaganiistii Hal Kanunu ile belirlenmistir.
Dolayisiyla 7269 sayili Kanunun dogurdugu sonuglar fiili bir olaganiistii hal rejimine
sebebiyet vermektedir. Ayrica uygulamada olaganiistii hale iliskin ¢ikarilan kimi
Cumhurbaskanligi Kararnamelerinin genel hayata etkili afet bolgesini kapsayacak sekilde
tesmil edildigi goriilmektedir. Dolayisiyla hem mevzuat boyutuyla hem de uygulama

boyutuyla genel hayata etkili afet bolgesi rejiminin anayasallig: tartismalidir.

Anahtar Kelimeler: Genel hayata etkili afet bolgesi, olaganiistii hal, temel hak ve hiirriyet

EVALUATION OF THE REGIME OF DISASTER AREAS AFFECTING GENERAL LIFE
WITHIN THE SCOPE OF LAW NO. 7269 IN TERMS OF THE CONSTITUTION AND
FUNDAMENTAL RIGHTS AND FREEDOMS

Kiirsat AKCA®
ABSTRACT

Disasters Affecting Public Life stipulates that certain measures shall be taken to compensate
the damages arising from earthquakes and similar disasters. Within the scope of the Law, it is
stipulated that disasters that fulfil certain conditions shall be considered as disasters affecting
general life and the regions where these disasters occur shall be determined as disaster zones

affecting general life. It is regulated that citizens may be obliged to pay money, property and

*Dr. Ogr. Uyesi, Inonii Universitesi Hukuk Fakiiltesi Anayasa Hukuku Anabilim Dali, ORCID ID: 0000-
0001-7439-9438.
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labour in the regions determined as disaster zones affecting general life within the scope of the
law. With these and similar provisions, Law No. 7269 and the regime of disaster zones
affecting general life are transformed into a state of emergency regime. Indeed, in the 1982
Constitution, the obligations of money, property and labour have been introduced as the
consequences of the state of emergency, and the details of this obligation have been
determined by the State of Emergency Law No. 2935. Therefore, the consequences of Law No.
7269 lead to a de facto emergency regime. In addition, in practice, it is observed that some
Presidential Decrees issued in relation to the state of emergency are extended to cover the
disaster area effective on general life. Therefore, the constitutionality of the regime of disaster

zones affecting general life is questionable both in terms of legislation and practice.

Keywords: Disaster area affecting general life, state of emergency, fundamental rights and

freedoms
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AVRUPA BIiRLIGINDE CEZA HUKUKU YOLUYLA CEVRENIN KORUNMASI
Coskun KOC"

OZET

Avrupa Parlamentosu ve Avrupa Birligi Konseyi, 11 Nisan 2024 tarihinde ceza hukuku
araciligryla ¢evrenin korunmasina iliskin yeni bir Direktif (2024/1203) kabul etmistir. 20 May1s
2024 tarihinde yiiriirliige giren bu Direktif, ¢evre suglarinin ve cezalarmin tanimina iliskin
Avrupa Birligi (AB) capinda asgari kurallar1 belirlemektedir. Bu diizenleme halen yiirtirliikte
olan 2008/99/EC ve 2009/123/EC sayili Direktiflerin yerini alacak ve yalnizca AB iginde islenen
suglara uygulanacaktir. Ancak Uye Devletler, yarg: yetkilerini kendi topraklari disinda islenen
suglar1 kapsayacak sekilde genisletme yetkisine sahiptirler.

Direktifin amaci, gevre ve insan saghg: lizerinde yikici etkilere sahip olabilecek gevre
suglartyla ceza hukuku yoluyla miicadele ederek Avrupa Yesil Mutabakat hedeflerine
ulasilmasina yardimci olmaktir. Bu amagla, gevreyle ilgili yeni suglar hem gergek hem de tiizel
kisiler icin yaptirnm esaslari ve Uye Devletlerin suglari énlemek veya etkili bir sekilde

sorusturma igin almasi gereken gesitli tedbirler diizenlenmistir.

Direktif, cevreye karsi en ciddi ihlalleri ele alan gevre suglarinin kapsamli ve giincel bir listesini
sunmaktadir. Cevrenin kalitesinin yiiksek diizeyde korunmasi ve iyilestirilmesini saglamak
igin gevre sugu tegkil edecek fiillerin sayis1 dokuzdan yirmiye ¢ikarilmistir. Yeni suglar
arasinda orman emvali kagakgilig1, gemilerin kirleten bilesenlerinin yasadis1 geri doniisiimii
ve kimyasallar hakkindaki mevzuatin ciddi sekilde ihlal edilmesi de yer almistir. {lave olarak
tipik fiilin manevi unsurunun kast olmasi ve bu fiilin ¢evrenin tahribatina veya geri
dondiiriilemez veya uzun siireli hasarma yol agmasi sugun “nitelikli hali” olarak

tanimlamistir.

Uye Devletler, Direktifte tanimlanan sug fiilinin cevreye ciddi ve yaygin zarar vermesi halinde
daha agir cezaya tabi yeni bir sug tipi belirlemekle yiikiimliidiir. Ayrica ¢evreyi eski haline
getirme veya zarari telafi etme, kamusal fonlara erisimlerinin engellenmesi, izinlerinin veya
yetkilerinin geri ¢ekilmesi gibi ek dnlemlerle gergek kisileri ve sirketleri yaptirima tabi tutmak
zorundadirlar. Uye Devletler, direktifin yiiriirliige girmesinden itibaren ulusal mevzuatlarin
direktife uyarlamak icin iki yillik siireye sahiptirler. Teblig kapsaminda, cevre suglariyla
miicadele igin etkili bir yasal ¢ercevenin gelistirilmesine iliskin Avrupa Birliginin

faaliyetlerine odaklanmaktadir.

Anahtar Kelimeler: Avrupa Birligi ceza hukuku, g¢evre suglari, cevrenin korunmasi,

mevzuatin uyumlastirilmasi.
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ENVIRONMENTAL PROTECTION THROUGH CRIMINAL LAW IN THE EUROPEAN
UNION

Coskun KOC"
ABSTRACT

The European Parliament and the Council of the European Union adopted a new Directive on
the protection of the environment by means of criminal law on 11 April 2024 (2024/1203). The
Directive, which comes into force on 20 May 2024, sets out minimum rules across the European
Union (EU) regarding the definition of environmental crimes and penalties. This regulation
will replace the current Directives 2008/99/EC and 2009/123/EC and will only apply to crimes
committed within the EU. However, Member States are empowered to extend their

jurisdiction to crimes committed outside their territory.

The aim of the Directive is to help achieve the European Green Deal goals by combating the
most serious environmental crimes that can have devastating effects on the environment and
human health through criminal law. To this end, new environmental crimes, the principles of
sanctions for both natural and legal persons, and the various measures that Member States

must take to prevent or effectively investigate crimes are regulated.

The Directive provides a comprehensive and up-to-date list of serious environmental crimes
against the environment. In order to ensure a high level of protection and improvement of
environmental quality, the number of acts that constitute environmental crimes has been
increased from nine to twenty. New crimes included smuggling of forest products, illegal
recycling of harmful ship parts and serious violations of chemical legislation. In addition, the
crime is defined as a "qualified case" if the crime is committed intentionally and this act causes

destruction or irreversible or long-term damage to the environment.

Member States are obliged to establish a new type of offence subject to more severe penalties
if the criminal act defined in the Directive causes serious and widespread damage to the
environment. They must also sanction individuals and companies with additional measures,
such as restoring the environment, blocking their access to public funds, or withdrawing their
permits or authorizations. Member states have two years from the entry into force of the
directive to adapt their national legislation to the directive. In the paper focuses on the
activities of the European Union to develop an effective legal framework to combat

environmental crime.

Keywords: European Union criminal law, environmental crimes, environmental protection,

harmonization of legislation
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06 SUBAT 2023 TARIHLI KAHRAMANMARAS MERKEZLI DEPREM OZELINDE
BILiSIM SISTEMLERININ ARAC OLARAK KULLANILMASI YOLUYLA NITELIKLI
DOLANDIRICILIK

Damla ERMEYDAN*
OZET

Yer kabugundaki hareketlerin meydana getirdigi enerjinin bosalmas: neticesi olusan sarsinti
olarak tanimlanan deprem, en yikici dogal afetlerden biridir. Deprem sonrasi bireylerde
travma ve anksiyeteler ortaya ¢ikmakta, sosyal sistemlerde bozulmalar yasanarak
diizensizlige yol agmaktadir. Afet kaynakl olarak tasvir edilen bu durum ise sug islenmesini
kolaylastiric1 etki yaratmakta, suglular igin yeni firsatlar ortaya gikarmaktadir. Bu baglamda
¢alismamizin konusu 06 Subat 2023 tarihli Kahramanmaras merkezli deprem 6zelinde vaka
incelemesi yontemiyle internet yoluyla islenen dolandiricilik suglarinin incelenmesidir.
Dolandiricilik sugu Tiirk Ceza Kanununun 157 ve 158’inci maddelerinde yer almakta, bu
sugun bilisim sistemlerinin arag olarak kullanilmasi yoluyla islenmesi ise nitelikli halini tegkil
etmektedir. Kahramanmaras merkezli deprem, tilkemizde bilisim sistemleri yoluyla nitelikle
dolandiricilik vakalarinin yaygin bigimde goriildiigii bir afet olmustur. Bu donemde internet
tizerinden sahte yardim siteleri kurulmasi, var olan yardim sitelerinin sahtelerinin
olusturulmasi, sosyal medya yoluyla magdur olundugundan bahisle yardim talebi ve kimlik
hirsizlig1 gibi dolandiricilik yontemleri uygulanmis bir¢ok kisi magdur olmustur. Sonug
olarak yiizlerce internet sitesi erisime engellenmistir. Literatiir taramasi yoluyla
gerceklestirilen galismanin bilime ve topluma katkisi, sz konusu sug isleme yontemlerin
incelenerek ¢6ziim ve korunma Onerilerinin sunulmasi amaciyla ¢ok disiplinli ortak bir
calisma ozelligini tagimasidir. Calismada elde edilen ve sunulan bulgular, konuya iligkin yasal
diizenlemelerin gozden gecirilmesinde fayda saglayabilecegi gibi ilgililer bakimindan

farkindalik olusturabilecek ve literatiire katk: saglayabilecektir.

Anahtar Kelimeler: Deprem, Internet, Nitelikli Dolandiricilik Sucu
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06 FEBRUARY 2023, QUALIFIED FRAUD THROUGH THE USE OF INFORMATION
SYSTEMS AS A TOOL IN THE CONTEXT OF THE EARTHQUAKE CENTRED IN
KAHRAMANMARAS

Damla ERMEYDAN"
ABSTRACT

Earthquake, which is defined as a tremor that occurs as a result of the discharge of energy
caused by the movements in the earth's crust, is one of the most destructive natural disasters.
After the earthquake, trauma and anxiety occur in individuals, social systems are disrupted,
leading to disorganisation. This situation, which is described as disaster-induced, creates a
facilitating effect on the commission of crime and creates new opportunities for criminals. In
this context, the subject of our study is to examine the fraud crimes committed through the
internet with the case study method in the case of the Kahramanmaras-based earthquake
dated 06 February 2023. The offence of fraud is included in Articles 157 and 158 of the Turkish
Penal Code, and the commission of this offence through the use of information systems as a
tool constitutes its qualified form. The earthquake centred in Kahramanmaras was a disaster
in our country where cases of qualified fraud through information systems were widely
observed. During this period, fraud methods such as establishing fake aid sites on the internet,
creating fakes of existing aid sites, requesting help by claiming to be a victim through social
media and identity theft were applied and many people became victims. As a result, hundreds
of websites were blocked. The contribution of the study, which was carried out through a
literature review, to science and society is that it is a multidisciplinary joint study in order to
examine the methods of committing such crimes and to offer solutions and protection
suggestions. The findings obtained and presented in the study may be useful in reviewing the
legal regulations on the subject, as well as raising awareness for those concerned and

contributing to the literature.

Keywords: Earthquake, Internet, Qualified Fraud Crime
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ORGANIZE CEVRE SUCLARININ FAILI OLARAK “EKOMAFYA” KAVRAMI
Duygu CAGLAR DOGAN"

OZET

Ekomafya', cevre suglar1 isleyen ve bundan biiyiik ekonomik kazanglar elde eden organize sug
gruplarimi tanimlamak igin kullanilan Italyanca kkenli (it. Ecomafia) bir terimdir. Organize
olarak islenen gevre suglar1 arasinda en ¢ok yasadist atik yonetimi, yani atiklarin yasadisi
ticareti ve yasadist yollarla dogaya birakilmas: yer alsa da ekomafya kavrami sadece ¢op
mafyasiyla ilgili degildir. Korunan hayvanlarin yasadisi olarak avlanmasi ve ticareti,
ormansizlastirma, yasadis1 madencilik, deniz kaynaklarinin yasadis1 sekilde kullanilmas: gibi

pek cok faaliyet de ekomafyanin alanina dahildir.

Bu calismada organize sug orgiitleri tarafindan Ozellikle yasadist atik yonetimi faaliyetiyle
islenen gevre suglari, bunlarin yol actig1 cevre felaketleri ve bu suglarla miicadelenin hukuki
araglar1 iizerinde durulacaktir. Bunun ic¢in Avrupa’da ¢op konusunda yasanan en biiyiik
felaketlerin ev sahibi olan Italyamin Campania Bélgesi'nde yasanan olaylara deginilerek
[talya’nin hukuki miicadele igin gelistirdigi yontemler, bu alana yogunlasan &gretinin
olusturdugu teorik birikim, kanuni diizenlemeler, uygulama ve giiniimiizdeki durum mercek
altina almacaktir. Burada yasananlar, telafisi miimkiin olmayan cok ciddi gevresel ve saglik
sorunlarina yol agmustir. Ekomafyanin yasadisi atik yonetimi konusundaki yaygin ve
kontrolsiiz faaliyetleri sonucunda bu bolgenin “Triangle of Death”* olarak ve hatta yeni atiklara
yer agmak igin eski atiklarin yakilmasi nedeniyle “Terra dei Fuochi”$ olarak anilacak hale
gelmesinin sonucunda agilan ceza davalari, konunun siirekli giindemde kalmasina, 6zellikle
ftalyan Ceza Kanunu'na 2015 yilinda eklenen diizenlemelere ve cevre hakkini agikga éngdren

2022 Anayasa degisikligine oncii olmustur.

Elbette bu tiir suglarla miicadelede yalnizca ulusal ve uluslararasi diizeydeki yasal
diizenlemeler yeterli degildir. Yasal altyapiya ek olarak bu diizenlemeleri hayata gegirmeye
istekli uygulayicilar, devlet ve sivil toplum kuruluslar eliyle yiiriitiilecek etkili izleme ve

denetim mekanizmalar1 ve siiphesiz toplumsal farkindalik gerekir. Zira sistematik bir sorunla,

* Dr. Ogr. Uyesi, TOBB ETU Hukuk Fakiiltesi, Ceza ve Ceza Muhakemesi Hukuku ABD, ORCID ID:
0000-0002-7777-611X.

t Bu terim ilk olarak 1994 yilinda bir sivil toplum kurulusu olan Legambiente tarafindan kullanilmistir.
Legambiente, Italya'da gevreyi koruma konusunda aktif olan en biiyiik sivil toplum drgiitlerinden biridir.
Bu orgiit, ekomafya ile miicadelede 6nemli bir rol oynamis ve cevre suclarini ifsa eden raporlar
yaymlamustir. Legambiente'nin yillik olarak yayinladig1 "Ecomafia Raporu", ¢evre suglar ve ekomafya
faaliyetleri hakkinda kapsamli veriler sunmaktadir. Dernek hakkinda detayli bilgi ve 2024 yili
Ekomafya raporu igin Bkz.
https://noecomafia.legambiente.it/? gl=1%2A1bx6blv%2A gcl au%2AMESNiMONTM3LiE3MjOQ2NzI
xMzU.%2A ga%2AMTAzOTUOMMwWNCAXNzIONjcyMTM2%2A ga LX7CNT6SDN%2AMTcyNDY3
MjEzZNS4XLjEuMTcyNDY3MIXNCA4wLjAuMA.. (Erigim tarihi: 26.08.2024)

t “Oliim Uggeni”

§ “Ategler Diyar1”
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ancak sistematik sekilde basa ¢ikilabilir. Bunun yalnizca kismi bir pargasi olarak hukuk,
hukuki cerceveye ve uygulamaya iliskin iyi ve kotii 6rneklerin izlenmesiyle her gecen giin
gelismektedir. Bu galigmada Italya 6rneginden istifade edilerek iilkemiz mevzuati ve yargist

icin de Oneriler gelistirilecektir.

Anahtar kelimeler: ¢cevre sucu, cevre felaketi, yasadis1 atik yonetimi, ekomafya, ¢cdp mafyasi

THE CONCEPT OF ‘ECOMAFIA” AS A PERPETRATOR OF ORGANIZED
ENVIRONMENTAL CRIMES

Duygu CAGLAR DOGAN"
ABSTRACT

Ecomafia™ is an Italian term (it. Ecomafia) used to describe organized criminal groups that
commit environmental crimes and make enormous economic gains from them. Although
illegal waste management, i.e. the illegal trade-in and illegal dumping of waste, is the most
common type of organized environmental crime, the concept of ecomafia is not only related
to the garbage mafia. Many activities such as illegal hunting and trade of protected animals,
deforestation, illegal mining, and illegal exploitation of marine resources are also included in

the field of ecomafia.

This study will focus on the environmental crimes committed by organized crime syndicates,
especially through illegal waste management activities, the ecological disasters caused by
these crimes, and the legal instruments for combating these crimes. For this purpose, the
events in the Campania Region of Italy, which is the home of the biggest garbage disasters in
Europe, will be mentioned, and the methods developed by Italy for legal struggle, the
theoretical accumulation formed by the doctrine focusing on this field, legal regulations,
practice and the current situation will be examined. What happened there has caused serious
environmental and health problems that cannot be compensated. As a result of the widespread
and uncontrolled activities of the eco-mafia in illegal waste management, the area became

known as the “Triangle of Death” and even as the “Terra dei Fuochi”** due to the burning of

* Asst. Prof. Dr., TOBB ETU Faculty of Law, Department of Criminal and Criminal Procedure Law,
ORCID ID: 0000-0002-7777-611X.

* The term was first used in 1994 by the non-governmental organization Legambiente. Legambiente is
one of the largest non-governmental organizations active in environmental protection in Italy. It has
played an important role in the fight against ecomafia and has published reports exposing
environmental crimes. Legambiente's annual “Ecomafia Report” provides comprehensive data on
environmental crimes and ecomafia activities. For detailed information about the association and the
Ecomafia Report for 2024, see
https://noecomafia.legambiente.it/?_gl=1%2A1bx6blv%2A_gcl_au%2AMjE5NjMONTM3LE3MjQ2NzI
xMzU.%2A_ga%2AMTAzOTUOMjMwNC4xNzIONjcyMTM2%2A_ga_LX7CNT6SDN%2AMTcyNDY3
MjEzNS4xLjEuMTcyNDY3MjIXNC4wLjAuMA.. (Access date: 26.08.2024)

tt “Land of Fire”
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old waste to make room for new waste, the criminal cases opened as a result of the criminal
proceedings have led to the constant agenda of the issue, especially the regulations added to
the Italian Criminal Code in 2015 and the 2022 Constitutional amendment, which explicitly

stipulates the right to the environment.

Of course, the legal regulations at the national and international levels are not sufficient to
combat such offenses. In addition to the legal infrastructure, effective monitoring and control
mechanisms are to be carried out by the state and non-governmental organizations, and
undoubtedly public awareness is required. Thus, a systematic problem can only be dealt with
systematically. As only a fractional part of this, the law develops with each passing day by
following good and bad examples regarding the legal framework and practice. In this study,
by making use of the Italian example, suggestions will be developed for the legislation and

judicial practices of our country.

Keywords: environmental crime, environmental disaster, illegal waste management,

ecomafia, garbage mafia
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BiR CEVRE KiRLiLIGi SORUNU OLAN GURULTU VE MUCADELE YONTEMIi
OLARAK KABAHATLER
Hande BUDAK"

OZET

Cevre sorunlar1 her gecen giin biiyiik bir hizla artmaya devam etmektedir. Ancak bunlarin
baginda giiriiltii kirliligi gelmektedir. Ulkemizde bircok insan gesitli sebeplerle giiriiltiiye
maruz kalmakta ve giirtiltiiniin sebep oldugu saglik sorunlar:1 ile miicadele etmektedir.
Girtilti kirliligini en aza indirgemek ve bireylerin daha saglikli bir cevrede yasayabilmeleri
igin Tirk Hukuk Sisteminde bazi diizenlemelere yer verilmistir. Tiirk Ceza Kanunu,
Kabahatler Kanunu ve Cevre Kanunu bunlarin basinda yer almaktadir. Ancak ¢alismamizin
esasini bir kabahat olan ve Kabahatler Kanunu'nda diizenlenen giiriiltii olugturmaktadir. Bu
calisma ile, cevre ve giiriiltii kirliligi hakkinda gerekli bilgiler verilerek konunun daha iyi
anlagilmasi ve Kabahatler Kanunu'nun 36. Maddesinde “Giiriiltii” baghg: altinda yer verilen
diizenlemenin incelenmesi amaclanmaktadir. Calisma iki boliimden olusmaktadir. Tlk olarak
cevre, cevrenin korunmasi ve giiriiltii hakkinda detayli agiklamalardan bahsedilecektir. Tkinci
kisimda ise, Kabahatler Kanunu hakkinda genel agiklamalara yer verilecek, Kabahatler
Kanunu'nun 36. Maddesinde yer alan diizenleme incelenecek ve Kabahatler Kanunu'nda bir
kabahat olarak diizenlenen giiriiltiintin Tiirk Ceza Kanunu ve Cevre Kanunu'ndaki

diizenlemelerle iliskisinden bahsedilecektir.

Anahtar Kelimeler: Cevre, Giriilti, Kabahatler Kanunu, Cevrenin Korunmasi, Giiriltii
Kabahati.

NOISE AS AN ENVIRONMENTAL POLLUTION ISSUE AND ADMINISTRATIVE
MEASURES AS A MEANS OF COMBATING IT

Hande BUDAK"

ABSTRACT

Environmental problems continue to increase rapidly day by day. However, the first of these
is noise pollution. In our country, many people are exposed to noise for various reasons and
struggle with health problems caused by noise. To minimize noise pollution and enable
individuals to live in a healthier environment, certain regulations have been established in the
Turkish Legal System. The Turkish Penal Code, the Misdemeanor Law, and the Environmental

Law are among these regulations. However, the focus of our study is noise, which is

* On Dokuz Mayis Universitesi Hukuk Fakiiltesi, Sosyal Bilimler Enstitiisii, Kamu Hukuku Yiiksek
Lisans Ogrencisi, ORCID ID: 0000-0003-0831-0305.

*On Dokuz May1s University Faculty of Law, Institute of Social Sciences, Public Law Graduate Student,
ORCID ID: 0000-0003-0831-0305.
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considered a misdemeanor and regulated under the Misdemeanor Law. This study aims to
provide necessary information about the environment and noise pollution, improve
understanding of the issue, and examine the regulation under the heading "Noise" in Article
36 of the Misdemeanor Law. The study consists of two parts. The first part will provide
detailed explanations about the environment, environmental protection, and noise. The
second part will offer general explanations about the Misdemeanor Law, examine the
regulation in Article 36 of the Misdemeanor Law, and discuss the relationship between noise
as a misdemeanor under the Misdemeanor Law and the regulations in the Turkish Penal Code

and Environmental Law.

Keywords: Environment, Noise, Misdemeanor Law, Environmental Protection, Noise

Misdemeanor.
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DEPREM SIRASINDA YIKILAN BINALAR NEDENIYLE GERCEKLESEN OLUM VE
YARALANMALAR BAKIMINDAN SUCUN MANEViI UNSURUNUN TESPITi
Kaan POLAT"

OZET

6 Subat 2023 tarihli Kahramanmaras merkezli 7.7 ve 7.6 biiyiikliigiindeki vahim depremlerin
yasanmasi sonucunda on binlerce kisi vefat etmis ve yiiz binlerce kisi yaralanmistir. Meydana
gelen depremlerin bir dogal afet olmasi nedeniyle ceza hukuku agisindan bir sorumlulugun
dogmadig1 soylenebilir. Ancak bazi binalarin mevzuata uygun insa edilmemesi, eksik
malzemenin kullanilmasi, bina kolonlarinin sonradan kesilmesi, gerekli denetimin
yapilmamasi ve buna benzer nitelikteki hususlar sebebiyle bazi binalar yikilmis ve olumsuz
neticeler yasanmustir. Ayipl bina olarak addetti§imiz bu binalarmn yikilmasi sonucu viicut
bulan olumsuz neticeler, temel olarak oldiirme ve yaralama suglarinin olusumuna neden
olmustur. Fakat bu suglarin manevi unsurunun ne oldugu tartismalidir. Viicut bulan suglarin
dogrudan kastla mi, olas1 kastla mi, bilingli taksirle mi yoksa basit taksirle mi islendiginin
tespiti oldukca Onem arz etmektedir. Bu tespit yapilirken her somut olay kendi iginde
degerlendirilmeli, islenen her sugun zemini dogru sekilde saptanmalidir. Calismamizda,
ayipli binalarin deprem sirasinda yikilmasi sonucunda meydana gelen 6liim ve yaralanmalar
agisindan islenen suglarin manevi unsurunun ne sekilde tespit edilmesi ve bunlarin ayirt

edilmesi i¢in hangi hususlarin dikkate alinmas: gerektigi ele alimmuastir.

Anahtar Kelimeler: Deprem, Olasi Kast ve Bilingli Taksir Ayrimi, Sugun Manevi Unsuru,
Ayipl Bina.

DETERMINING THE MORAL ELEMENT IN RELATION TO DEATHS AND
INJURIES CAUSED BY COLLAPSED BUILDINGS DURING AN EARTHQUAKE

Kaan POLAT"

ABSTRACT

On 6 February 2023, tens of thousands people died and hundreds of thousands people were
injured as a result of the devastating earthquakes of magnitude 7.7 and 7.6 centered in
Kahramanmaras. Since the earthquakes are natural disasters, it can be said that no criminal
liability arises in terms of criminal law. However, due to factors such as the construction of
some buildings not complying with regulations, the use of defective materials, the subsequent

cutting of building columns, the lack of necessary inspections and similar issues, some

* Inonii Universitesi, iktisadi ve Idari Bilimler Fakiiltesi, Siyaset Bilimi ve Kamu Yo6netimi Boliimii,
Hukuk Bilimleri Ana Bilim Dali, ORCID: 0000-0001-7866-8789, kaan.polat@inonu.edu.tr

* fnonu University, Faculty of Economics and Administrative Sciences, Department of Political Science
and Public Administration, Department of Legal Sciences.

INONU Uluslararasi Afet, Cevre ve Hukuk Kongresi 2024

51


mailto:kaan.polat@inonu.edu.tr

buildings collapsed and negative consequences were experienced. The negative consequences
that occurred as a result of the collapse of these buildings, which we consider to be defective
buildings, basically led to the occurrence of the crimes of murder and injury. However, the
moral element of these crimes is debatable. It is very important to determine whether the
crimes were committed with direct intent, eventual intent, conscious negligence or simple
negligence. While making this determination, each specific case should be evaluated within
itself and the ground of each crime committed should be determined correctly. In our study,
it is discussed how to determine the moral element of the crimes committed in terms of deaths
and injuries caused by the collapse of defective buildings during earthquakes and which issues

should be taken into consideration in order to distinguish them.

Keywords: Earthquake, The Distinction of Eventual Intent And Conscious Negligence, Moral

Element of Crime, Defective Building.
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ORMAN YANGINLARINDA CEZA HUKUKUNDAN KAYNAKLANAN
SORUMLULUK
Nurten OZTURK"

OZET

Ormanlar, diinya iizerindeki toprak pargasmnin yaklasik {i¢te birini kaplar ve insan hayati igin
son derece tnemlidir. Ayrica biyogesitliligin korunmasi ve iklim krizleriyle miicadelede de
¢ok onemli bir rol oynamaktadir. Son yillarda gerek farkl: iilkelerde gerekse tilkemizde ¢ok
sayida orman yangini yasanmakta olup s6z konusu felaketler ¢ok sayida sorunu da karsimiza
¢ikarmistir. Ormanlarin korunmasi hususu ¢ok yonlii bir programi gerektirmekte olup egitim,
sosyal ve toplumsal kampanyalar, teknolojik gelismelerden vyararlamilarak yapilacak
bilgilendirme c¢alismalar;, medyada yayinlanacak kamu spotlari, okullarda yapilacak
calismalar Oonem tasimaktadir. Bu faaliyetlerin yaninda ormanlarin korunmasinin énemi

geregi ceza hukuku baglaminda da belirli diizenlemeler yapilmistir.

Orman Kanunu 91 vd. maddelerde ormanlara iliskin olarak ceza hiikiimlerine yer verilmistir.
Ulkemizde 2020 yilindan sonra yasanan yanginlar ceza hukuku diizenlemelerine de etki
etmistir. Nitekim Orman Kanunu'nun 110. maddesinde kasten orman yakmak bir sug olarak
diizenlenmis olup sugun cezasmin alt sinir1 2023 yilinda kabul edilen 7442 sayili Kanunla on
yila ¢ikarilmis ve su¢ hem adli para cezasin1 hem de hapis cezasini gerektiren bir sug olarak
diizenlenmistir. Ayrica s6z konusu sug agisindan belirli nitelikli haller de 6ngoriilmiistiir. Ik
olarak sucgun, yangma miidahalenin geciktirilmesi veya yangimnin sondiiriilmesinin
zorlagtirllmas1 amaciyla ve bu amac gerceklestirmeye elverigli olacak yer, zaman veya
sartlarda islenmesi halinde faile verilecek ceza yar1 oraminda artirilacaktir. Son olarak ise
Devletin giivenligine kars1 sug islemek amaciyla kurulmus bir orgiitiin faaliyeti ¢ergevesinde
devlet ormanlarini yakan kisi miiebbet hapis ve yirmi bin giinden yirmi bes bin giine kadar
adli para cezasi ile cezalandirilacaktir. Bilindigi gibi hukuk sistemimizde suglar kural olarak
kasten islenir. Ancak belirli sayida sugun taksirli hali diizenlenmistir. Ormanlarin sahip
oldugu 6nem nedeniyle kanun koyucu sadece kasten islenen sugu cezalandirmamuis taksirle

orman yanginina sebebiyet vermeyi de sug olarak diizenlemistir.

S6z konusu suglar ve infaz sistemimiz birlikte degerlendirildiginde diizenlemenin orman
yanginlariyla miicadelede ne kadar etkili ve caydirict oldugu c¢alisma kapsaminda

incelenecektir.

Anahtar kelimeler: orman, orman yakma, ceza hukuku, kast, taksir.

* Dr. Ogr. Uyesi, Erzincan BYU Hukuk Fakiiltesi Ceza ve Ceza Muhakemesi Hukuku Anabilim Dal,
nozturk@erzincan.edu.tr, ORCID ID: 0000-0001-5500-4250.
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CRIMINAL LIABILITY IN SETTING FOREST ON FIRE
Nurten OZTURK"
ABSTRACT

Forest is a piece of nature that symbolizes the tissue of mutual relations formed by living
beings such as trees, other plants, animals, microorganisms, and physical environmental
factors such as soil, air, water, light, and temperature. Forests cover about one-third of the land
on earth. Forests are extremely important for human life. They also play a crucial role in
biodiversity and combating climate crises. In recent years, there have been many forest fires
both in different countries and in our country, and these disasters have brought many
problems to our attention. The protection of forests requires a multifaceted program such as
education, social and community campaigns, information activities using technological
developments, public service announcements in the media, and activities in schools. In
addition to these activities, certain regulations have been made in the context of criminal law

due to the importance of protecting forests.

Article 91 and the following articles of the Forest Law include penal provisions regarding
forests. The fires experienced in our country after 2020 also affected criminal law regulations.
Intentional setting forests on fire is regulated as a crime in Article 110 of the Forest Law, and
the lower limit of the penalty of the crime was increased to ten years with Law No. 7442
adopted in 2023, and the crime was regulated as a crime that requires both a judicial fine and
imprisonment. In addition, certain qualifying circumstances have also been stipulated for the
offense. Firstly, the penalty to be imposed on the perpetrator will be increased by half if the
crime is committed with the aim of delaying the intervention to the fire or making it difficult
to extinguish the fire and in a place, time, or conditions that will be conducive to achieving
this aim. Finally, the person who burns state forests within the framework of the activities of
an organization established to commit crimes against the security of the State will be sentenced
to life imprisonment and a judicial fine from twenty thousand days to twenty-five thousand
days.

As it is known, in the Turkish legal system, crimes are committed intentionally as a rule.
However, the negligent form of a certain number of crimes is regulated. Due to the importance
of forests, the legislator did not only punish the offense committed intentionally but also
regulated negligently causing forest fires as a crime. When the crimes in question and our
execution system are evaluated together, how effective and deterrent the regulation is in

combating forest fires will be examined within the scope of the study.

Keywords: Forest, criminal law, setting fire on forest, intent, negligence.

* Asst. Prof. Dr., Erzincan BYU Faculty of Law, Department of Criminal and Criminal Procedure Law,
ORCID ID: 0000-0001-5500-4250.
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TELEKOMUNIKASYON HiZMET SAGLAYICILARI iLE BTK’NIN DEPREMDEN
DOLAYI MEYDANA GELEN OLUM VE YARALANMALARDAN DOGAN CEZAI
SORUMLULUGU
Seyda Betiil EKIN AYDIN®

OZET

6 Subat 2023 tarihinde meydana gelen elim depremde telekomiinikasyon hizmet
saglayicilarinin verdigi hizmetin, 6zellikle ilk 72 saatte, oldukca yetersiz olmasi ad1 gegen
sirketlerin cezai sorumluluklarini giindeme getirebilecektir. Elbette ki meydana gelen
depremin siddeti ve etkiledigi alanin biiyiikliigii goz oniinde bulunduruldugunda baz
istasyonlarinin bir¢ogunun hasar gormesi olagandir; ancak 5809 sayili Kanunun 12/2-g
maddesine gore sirketler afet durumlarindaki haberlesmenin kesintisiz devam edebilmesi i¢in

gerekli tedbirleri almakla miikelleftir.

Telekomiinikasyon hizmet saglayicilar1 bakimindan taksirle 6ldiirme ve yaralama suglarindan
yapilan su¢ duyurularinda takip edebildigimiz kadariyla takipsizlik kararlar1 verilmektedir.
Bu hususta sorusturma makamlar: tarafindan sirketlerin afet planlarmin olup olmadigy, varsa
ne Ol¢lide yerine getirildigi, yeterli yatirrmin yapilip yapilmadig: ya da afet 6ncesi alternatif
sebekelerin kurulmas: gibi Onlemler alinmas: halinde de iletisim sorununun yasanip

yasanmayacag1 hususlarmin birlikte degerlendirilerek bir karar verilmesi gerekmektedir.

Cezai sorumluluk bakimindan BTK yetkililerinin de sorumlulugunun degerlendirilmesi
gerekmektedir. TBB, deprem sonrasinda BTK tarafindan bant daraltma yapilip yapilmadig:
hususunda BTK’ye bilgi edinme basvurusunda bulunmus ancak BTK tarafindan
“dezonformasyon ve manipiilasyon igeren yayimlarin toplumda korku, panik olusturabilecegi nedeniyle
5809 sayili Kanunun 60/10. maddesi kapsanminda birtakim tedbirler alindir” dogrulanmistir. TBB
ise bilgi edinme taleplerine yeterli cevap verilmedigi gerekgesi ile Ankara 6. Idare
Mahkemesinde actig1 iptal davasmi kazanmistir (29.3. 2024 T., 2023/1222 E., 2024/459 K.).
Mezkur karar heniiz yeni verildiginden BTK'nin verdigi bant daraltma kararinin gerekgeleri
ve kararm hukuka uygun olup olmadig: tarafimizca bilinmemektedir. Ancak Anayasanin 22.
maddesindeki haberlesme hiirriyetinin smirlandirilmas: sebepleri gerceklesmeksizin
haberlesme hiirriyetinin hukuka aykir1 olarak sinirlandirilmasi varsayiminda, bireylerin
yasama hakkmin korunmasinin kamu diizeninin saglanmasma gore oOncelenmesi
gerektiginden, ilgili sorumlularin “haberlesmenin engellenmesi” sugundan (TCK 124/1)
sorumluluklar1 dogabilecektir. Yapilan sorusturmada madde tipikliginde aranan “hukuka
aykirilik” unsuru bakimindan da ayrica bir degerlendirme yapilmali, verilen hakim kararinin
usuliine uygun olup olmadig1 ve Anayasanin 22. maddesinde yazili haberlesme hiirriyetinin

smirlandirma sebeplerinin somut olayda gerceklesip gerceklesmedigi ortaya konulmalidir.

* Cgr. Gor., Inénii Universitesi MYO Hukuk Boliimii-Ceza infaz ve Giivenlik Hizmetleri Programu,
betul.avdin@inonu.edu.tr, ORCID ID: 0000-0001-6758-7430.
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Anahtar Kelimeler: Deprem, Telekomiinikasyon hizmet saglayicilari, Bilgi Teknolojileri ve
fletisim Kurumu, Haberlesmenin Engellenmesi Sugu, Taksirle Oldiirme Sugcu, Taksirle

Yaralama Sucu.

CRIMINAL LIABILITY OF TELECOMMUNICATION SERVICE PROVIDERS AND BTK
(TURKISH INFORMATION AND COMMUNCATION TECHNOLOGIES AUTHORITY)
ARISING FROM DEATHS AND INJURIES CAUSED BY THE EARTHQUAKE

Seyda Betiil EKIN AYDIN®
ABSTRACT

During the tragic earthquake that occurred on February 6, 2023, the service provided by
telecommunication service providers, particularly in the first 72 hours, was highly inadequate.
This raises the issue of criminal liability for the aforementioned companies. Of course,
considering the severity of the earthquake and the large affected area, it is expected that many
base stations would be damaged. However, according to Article 12/2-§ of Law No. 5809,
companies are obliged to take necessary measures to ensure uninterrupted communication in

disaster situations.

In complaints of negligent homicide and injury regarding telecommunication service
providers, it appears that the decision on dropping the prosecution are generally made. In this
regard, it is necessary for the investigative authorities to evaluate whether the companies had
disaster plans, the extent to which these plans were implemented, whether sufficient
investments were made, or whether communication problems would have been experienced

if alternative networks had been established before the disaster.

In terms of criminal liability, the responsibility of BTK officials also needs to be assessed. The
TBB (Union of Turkish Bar Associations) applied to BTK for information on whether
bandwidth reduction was implemented after the earthquake. However, BTK confirmed that
measures were taken under Article 60/10 of Law No. 5809 due to the potential of
disinformation and manipulative broadcasts to create fear and panic in society. The TBB won
the annulment case it filed with the Ankara 6th Administrative Court, claiming that the
information requests were not adequately answered (March 29, 2024, Case No. 2023/1222,
Decision No. 2024/459). Since this decision is very recent, the reasons for BTK's bandwidth
reduction decision and whether the decision was lawful are not yet known. However, in the
assumption of unlawful restriction of communication freedom without the reasons stated in
Article 22 of the Constitution, the protection of individuals' right to life should be prioritized
over maintaining public order. Consequently, the relevant individuals may be held liable for
the crime of “obstructing communication” (TCK 124/1). During the investigation, an

additional evaluation should be conducted regarding the element of “unlawfulness” required

" Lecturer, Inonu University Vocational School, Department of Law - Criminal Execution and Security
Services Programme, ORCID ID: 0000-0001-6758-7430.
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in the typicality of the article. It should be determined whether the judge's decision was made
properly and whether the reasons for restricting communication freedom as stated in Article

22 of the Constitution were present in the concrete case.

Keywords: Earthquake, Telecommunication service providers, Turkish Information and
Communcatiin Technologies Authority, Crime of obstructing communication, Negligent

homicide, Negligent injury.
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IMAR KIiRLILIGINE NEDEN OLMA SUCUNA iLiSKiN UYGULAMADAKI
SORUNLAR VE COZUM ONERILERI
Ugur ASKIN *
OZET

Imar kirliligine neden olma sugu, 5237 sayili Tiirk Ceza Kanunu’nun ikinci kitabmin ‘Topluma
Kars1 Suglar’ bashikhh {iclincti kisminda yer alan ‘Cevreye Karsi Suclar’ baglikli ikinci
boliimiindeki 184’tincti maddesinde diizenlenmektedir. Bu sug, imar mevzuatinda belirlenen
usul ve kosullara aykiri olarak inga faaliyetinde bulunulmasiyla olusmaktadir. Nitekim
maddenin birinci fikrasinda, yap: ruhsatiyesi alinmadan veya ruhsata aykiri olarak bina
yapilmasi veya yaptirilmasi cezalandirilmaktadir. Tkinci fikrada yapi ruhsatiyesi olmadan
baslatilan insaatlar dolayisiyla kurulan santiyelere elektrik, su veya telefon baglantisi
yapilmasina miisaade edilmesi tecziye edilmektedir. Ugiincii fikrada yapi kullanma izni
alinmamis binalarda herhangi bir smai faaliyetin icrasmma miisaade edilmesi

cezalandirilmaktadar.

Yap1r kullanma izni alinmamus binalarda herhangi bir sinai faaliyetin icrasma miisaade
edilmesi fiili haricindeki, diger fiillerin gergeklestirilmesi yalnizca belediye sinirlar1 i¢inde
veya Ozel imar rejimine tabi yerler ile sinirlidir. Bu sinirlama, simai tirtinlerin iiretildigi tesisler
agisindan gecerli degildir. Bu itibarla belediye smirlar1 digindaki alanlarda smai tiriinlerin

tiretildigi tesisler, imar kirliligine neden olma sugu kapsamindadir.

Imar kirliligine neden olma suguna iligskin etkin pismanlik diizenlemesi, TCK m. 184/5te yer
almaktadir. Buna gore, kisinin, ruhsatsiz ya da ruhsata aykir1 olarak yaptig1 veya yaptirdig:
binay1 imar planina ve ruhsatina uygun hale getirmesi halinde, bir ve ikinci fikra hiikiimleri
geregince kamu davasi agilmaz, ac¢ilmis olan kamu davasi diiser, mahk{im olunan ceza biitiin
sonuglartyla ortadan kalkar. Bu etkin pismanlik diizenlemesi yalmzca yapr ruhsatiyesi
alinmadan veya ruhsata aykir1 olarak bina yapilmasi veya yaptirilmasi ile yap1 ruhsatiyesi
olmadan baslatilan insaatlar dolayisiyla kurulan santiyelere elektrik, su veya telefon baglantisi

yapilmasina miisaade edilmesi fiillerine iliskindir.

Uygulamada imar kirliligine neden olma suguna iliskin vyiiriitillen sorusturma ve
kovusturmalarda bazi sorunlarin oldugu fark edilmektedir. Ozellikle sucun konusunun
belirlenmesine, etkin pismanlik hiikiimlerinin uygulanmasina ve benzer sugclar ile arasindaki
ayrimin yapilmasina iliskin meseleler dikkat ¢ekmektedir. Calismamizda Yargitay kararlar:
kapsaminda Imar Kirliligine Neden Olma suguna iligkin uygulamada belirlenen sorunlar

tespit edilerek, gesitli ¢oziim Onerileri getirilmeye calisilacaktir.

Anahtar Kelimeler: Imar kirliligi, sug, sorunlar, ¢6ziim Onerileri.
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PROBLEMS IN PRACTICE REGARDING THE OFFENSE OF CAUSING ZONING
POLLUTION AND SOLUTION SUGGESTIONS

Ugur ASKIN *
ABSTRACT

The crime of causing zoning pollution is regulated in Article 184 in the second section titled
'Crimes Against the Environment' in the third part titled 'Crimes Against Society' of the second
book of the Turkish Criminal Code No. 5237. This offense is committed by carrying out
construction activities in violation of the procedures and conditions determined in the zoning
legislation. As a matter of fact, in the first paragraph of the article, the construction or
construction of a building without a building license or in violation of the license is punished.
In the second paragraph, allowing electricity, water or telephone connection to the
construction sites established due to the constructions started without a building permit is
punished. The third paragraph penalizes allowing any industrial activity to be carried out in

buildings for which a certificate of occupancy has not been obtained.

Except for the act of permitting the performance of any industrial activity in buildings for
which a certificate of occupancy has not been obtained, the performance of other acts is limited
to places within municipal boundaries or subject to a special zoning regime. This limitation
does not apply to facilities where industrial products are produced. In this respect, facilities
where industrial products are produced in areas outside the municipal boundaries are within

the scope of the offense of causing zoning pollution.

Article 184/5 of the TPC regulates effective remorse for the offense of causing zoning pollution.
Accordingly, in the event that the person makes the building that he/she built or had built
without a license or in violation of the license in accordance with the zoning plan and license,
the public case shall not be opened in accordance with the provisions of paragraphs one and
two, the public case that has been opened shall be dismissed, and the convicted punishment
shall be eliminated with all its consequences. This effective remorse regulation is only related
to the acts of constructing or having constructed a building without a building permit or in
violation of the building permit, and allowing electricity, water or telephone connection to the

construction sites established due to the constructions started without a building permit.

In practice, it is noticed that there are some problems in the investigations and prosecutions
carried out regarding the crime of causing zoning pollution. In particular, the issues regarding
the determination of the subject matter of the crime, the application of the effective remorse
provisions and the distinction between similar crimes attract attention. In our study, within

the scope of the decisions of the Court of Cassation, the problems identified in practice

Research asistant, Inonii University, Faculty of Law, Department of Criminal and Criminal
Procedure Law, ugur.askin@inonu.edu.tr, ORCID ID: 0000-0002-3842-8745.

INONU Uluslararasi Afet, Cevre ve Hukuk Kongresi 2024

59


mailto:ugur.askin@inonu.edu.tr

regarding the crime of causing zoning pollution will be identified and various solutions will

be tried to be proposed.

Keywords: Zoning pollution, crime, problems, solutions.
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DEPREMIN CEVRESEL ETKISININ BIR SONUCU OLARAK CEVRENIN TAKSIRLE
KIRLETILMESI SUCU VE UYGULAMASI
Korhan YEGRIM"

OZET

Cevreye kars suglar ilk olarak 5237 sayili Tiirk Ceza Kanunu ile Tiirk hukukuna girmistir.
Cevrenin kasten kirletilmesi (TCK m. 181) ve cevrenin taksirle kirletilmesi (TCK m. 182)
TCK'nin Ikinci Kitabinin Uciincii Kisminin Ikinci Boliimiinde diizenleme altina alinmustir. S6z
konusu bu diizenlemeler depremin yarattigi gevre kirliligi sebebiyle daha 6nemli hale

gelmistir.

Cevre, canli varliklarin hayatlar1 siiresince iliskilerini idame ettirdikleri ve birbirleriyle
karsilikli olarak etkilesimde olduklari biyolojik, fiziksel, sosyal, ekonomik ve kiiltiirel bir alan
olarak 2872 sayili Kanunu'nda agikga tarif edilmistir. Ayni diizenlemede ¢evrede vuku bulan
ve canlilarin saglhigini, cevresel degerleri ve ekolojik dengeyi bozucu nitelikteki her tiir
olumsuz etki gevre kirliligi olarak da tanimlanmistir. Ulkemiz biiyiik deprem felaketleri
yasamis olup, gelecekte de biiyiik deprem riskleri ile kars: karsiyadir. Yasanan depremler
sonrasi depremin can ve mal kaybmin yani sira cevresel etkileri de ortaya ¢ikmaktadir.
Havanin kirlenmesi, su kirliligi, ekolojik sistemin bozulmasi, tehlikeli atiklarin ortaya ¢ikmasi
bunlardan bazilaridir. Ayrica dogalgaz ve petrol boru hatlarinin, depolama tesislerinin zarar
gormesine bagli olarak patlama ve kimyasal sizint1 gibi ¢evre kirliligi problemlerinin de ortaya
¢ikmasi olasidir. Dolayisiyla TCK'nin 181. ve 182. maddelerinin deprem nedeniyle ihlal

edilmesi kuvvetle muhtemeldir.

Calismada, gevreye zarar verebilecek sekilde, atik ya da atiklarin topraga, suya ya da havaya
dikkat ve 6zen yukiimliiliigiine aykiri olarak verilmesi ile insan veya hayvanlar bakimindan
tedavisi zor hastaliklarin meydana gelmesi, {ireme yeteneginin korelmesi hayvanlarin ya da
bitkilerin dogal 6zelliklerini degistirmeye yol acacak atik ya da atiklarin topraga, suya ya da
havaya 6zen yiikiimliilii§line riayet edilmeyerek verilmesi davranisi Yargitay kriterleri

dogrultusunda ele alinacaktir.

Anahtar Kelimeler: ¢evre kirliligi, deprem, ¢evrenin taksirle kirletilmesi, depremin gevresel

etkileri, cevrenin kasten kirletilmesi.
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THE ENVIRONMENTAL IMPACT OF EARTHQUAKES AS A RESULT OF THE
CRIME OF ENVIRONMENTAL POLLUTION BY NEGLIGENCE AND ITS
IMPLEMENTATION

Korhan YEGRIM*
ABSTRACT

Crimes against the environment were first introduced into Turkish law with the Turkish Penal
Code No. 5237. Intentional Pollution of the Environment (TCK Art. 181) and Pollution of the
Environment due to Recklessness (TCK Art. 182) are regulated in the Second Book, Third Part,
Second Chapter of the TCK. These regulations have become more significant due to the

environmental pollution caused by earthquakes.

The environment is explicitly defined in Law No. 2872 as a biological, physical, social,
economic, and cultural space in which living beings maintain their relationships and interact
with one another throughout their lives. In the same regulation, any negative impact occurring
in the environment that disrupts living beings' health, environmental values, and ecological
balance is also defined as environmental pollution. Our country has experienced major
earthquake disasters and is likely to face significant earthquake risks in the future. In addition
to loss of life and property caused by earthquakes, environmental impacts also emerge. Air
pollution, water pollution, disruption of ecological systems, and the emergence of hazardous
waste are some of these effects. Furthermore, it is possible for environmental pollution issues,
such as explosions and chemical leaks, to arise due to damage to natural gas and oil pipelines
and storage facilities. Therefore, violations of Articles 181 and 182 of the TCK due to
earthquakes are highly probable.

In this study, behaviors that involve the disposal of waste or materials into the soil, water, or
air in a manner that violates the duty of care and diligence will be examined, particularly
focusing on the resulting difficult-to-treat diseases in humans or animals, impaired
reproductive ability, and changes in the natural characteristics of animals or plants. This
analysis will be conducted in accordance with the criteria established by the Court of Cassation

(Yargitay).

Keywords: environmental pollution, earthquake, pollution of the environment due to

recklessness, environmental effects of earthquakes, intentional pollution of the environment.
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ELEKTRIK ILETIM HATLARINDAKI YIPRANMADAN KAYNAKLANAN AFET
BOYUTUNDAKI YANGINLARDA CEZA SORUMLULUGU

Veysel TOPUZ"
OZET

Diinya genelinde tilkemiz 6zelinde 6zellikle yaz mevsimlerinde ciddi ¢apta ve biiyiikliikte
yanginlar yasanmaktadir. Bu yanginlar ormanlik alanlarda yasanabildigi gibi kdy, mezra gibi
yasam alanlarma yakin tarim alanlarinda da meydana gelebilmektedir. Dogaya, topraga ve
canlilara bir¢ok olumsuz etkisi ve acik bir zarar1 oldugu bilimsel olarak ortada olmakla birlikte
tilkemizde 6zellikle kirsal alanlarda oldukca yanls bir uygulama olan aniz yakma adetine
halen devam edilmektedir. Kiiciik bir alanda baslayan yanginlar riizgar ve sicagin etkisiyle
¢ok genis alanlara yayilmakta, evlerin yanmasi, hayvanlarin zarar gormesi ve hatta insanlarin

olmesi gibi bir¢ok istenmeyen neticeye sebep olmaktadir.

Oldukga yakin zamanda yasanan ve kamuoyuna yansiyan giincel bir olay olan Diyarbakir’da
baglayan ve Mardin’in ilgelerine de sigrayan boyle bir yanginda 15 kisi hayatini kaybetmis,
dontimlerce bugday, arpa arazileri zarar gormiis, kisilerin evleri yanmis, ortii alti birgok
hayvan da yok olmustur. Cok ciddi ve genis ¢apta zarara sebep olan bu yanginlarin basta aniz
yanginlari ile basladig belirtilse de sonradan yangmin birkag yerde birden ¢iktigi bunlarmn
asir1 sicaklarin etkisiyle genlesen ve kopan elektrik iletim hatlarindan kaynaklandigi da
agiklanmigtir. Bu olayda bir yandan aniz yakan koyliiler ile elektrik iletim hatlarmin kurulum
ve denetimini yapan elektrik dagitim sirketinin personel ve yetkilileri diger yandan ise tiim
bunlarin denetimini yapan kamu kurumu personel ve yetkililerinin fiillerinin ceza hukuku
bakimindan degerlendirilmesi gerekir. Ilgililerin meydana gelen neticeler bakimindan
sorumlu tutulup tutulamayacaklari, sorumluluklar1 var ise hangi suglardan sorumlu
olacaklari ile bunlarin kast veya taksir diizeyinde olup olmadiklar1 ¢alismada cevaplanmaya

calisilacak olan konulardandir.

Anahtar Kelimeler: aniz yangini, yangin, afet, ceza sorumlulugu, kusur.
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CRIMINAL LIABILITY FOR CATASTROPHIC FIRES CAUSED BY DAMAGE TO
ELECTRICITY TRANSMISSION LINES

Veysel TOPUZ"
ABSTRACT

Throughout the world, our country experiences serious and large-scale fires, especially during
the summer seasons. These fires can occur in forested areas as well as in agricultural areas
close to living areas such as villages and hamlets. Although it is scientifically evident that it
has many negative effects and clear harm to nature, soil and living things, stubble burning,
which is a very wrong practice in our country, especially in rural areas, is still being practiced.
Fires that start in a small area spread to very large areas with the effect of wind and heat,
causing many undesirable consequences such as burning houses, damaging animals and even

killing people.

In one such fire, which started in Diyarbakir and spread to the districts of Mardin, 15 people
lost their lives, acres of wheat and barley lands were damaged, people's homes were burnt,
and many animals under cover were destroyed. Although it was initially stated that these fires,
which caused serious and widespread damage, started with stubble fires, it was later
explained that the fires broke out in several places and were caused by electrical transmission
lines that expanded and broke due to the extreme heat. In this case, on the one hand, the actions
of the villagers who burned stubble and the personnel and officials of the electricity
distribution company who installed and inspected the electricity transmission lines, and on
the other hand, the personnel and officials of the public institution who inspected all these
actions should be evaluated in terms of criminal law. Whether the relevant persons can be held
responsible in terms of the consequences that occurred, if they are responsible, for which
crimes they will be responsible and whether they are at the level of intent or negligence are

among the issues that will be tried to be answered in the study.

Keywords: stubble fire, fire, disaster, criminal liability, fault.
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1879 TARIHLI USUL-i MUHAKEMAT-I CEZAIYE KANUNUNDA ORMANLARLA
ILGILI DAVALARDA ORMAN IDARESINE TANINAN GOREV VE YETKILER
Abdullah Vefa KARATAS"

OZET

Tanzimat donemi, Tiirk hukuk tarihinde ©nemli bir yere sahiptir. Bu devri 6zel kilan
nedenlerden ilki, farkl1 alanlarda ve birgok sayida hukuki diizenlemenin bu zaman diliminde
yurirliige girmis olmasidir. 1879 tarihli Usul-i Muhakemat-1 Cezaiye Kanunu da bunlardan
biridir. Onceden var olmayan hukuki kurumlara ve haklara yer verilmis olmasi, bu devri
onemli kilan sebeplerden bir digeridir. Bu baglamda 1879 tarihli Kanunla orman idaresine ve

onun altinda ¢alisan personele hak ve yetkiler taninmaistir.

Oncelikle Kanunda orman bekgilerine, miiddeiumuminin nezaretinde, ormanlarla ilgili
kabahat ve cilinhalar1 aragtirma ve sorusturma gorevi verilmigtir. Orman memurlarina ise
orman bekgilerinin zabit altina aldiklar1 evraklari savciya iletme ve taraflar1 davaya davet etme
gorevleri tahsis edilmistir. Boylece orman bekcileri ve memurlari, zabita-i adliye yani adli
kolluk islevini yerine getirmislerdir. En 6nemlisi orman idaresine, ormanlarla ilgili davalarda
taraf olma hakki taninmistir. Kanunda ormanlara dair ctinha davalarinin, orman muhafizlari,
miifettisleri veya korucubasilarinin dilekgesi tizerine goriilebilecegi diizenlenmistir. Yine
orman muhafizlari ile miifettis yardimcilarinin, bunlarin yoklugu halinde korucubasilarmnin,
mutlaka durugsmada hazir bulunmas: gerektigi hiikiim altina alinmigtir. Ayrica Kanunda

orman idaresinin ormanlara iliskin davalarda istinaf hakki oldugu da belirtilmistir.

Tanzimat uygulamas: incelendiginde, orman idaresinin hukuki hakkini siklikla kullandig:
tespit edilmistir. Idare memurlarmin yaktiklar1 ates sebebiyle orman yangini cikartan,
ormandaki agaglar1 haksiz yere tahrip eden, ruhsatsiz sekilde ormandaki agaglari kesen
kimselere kars1 dava acgtiklar1 ve ormanlar1 korumak igin kendilerine verilen gorevi yerine
getirmeye calistiklar1 goriilmiistiir. Diizenlemenin kagit {izerinde kalmay1p pratige yansimasi
ve bu konuda gerekli 6zenin gosterilmesi oldukca degerlidir. Orman idaresine taninan
misyon, dogaya verilen 6nemi gostermektedir. Bu devirde ¢evrenin bilhassa ormanlarin
korunmasini saglamak ve onlarin yakilmasini, tahrip edilmesini, bilingsizce yok edilmesini
engellemek bakimindan bdyle bir yenilige gidilmis ve yontem gelistirilmis olmasi kiymetli

durmaktadir.

* Ars. Gor. Dr., Ankara Yildirim Beyazit Universitesi Hukuk Fakiiltesi, Hukuk Tarihi ABD., ORCID ID:
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Bu ¢alismada, Tanzimat donemine ait mevzuat ve yargi kararlarindan yararlanilarak 1879
tarihli Usul-i Muhakemat-1 Cezaiye Kanunuyla ormanlara dair davalarda orman idaresine

taninan gorev ve yetkiler izah edilecek; bunlarin uygulamasinin nasil oldugu incelenecektir.

Anahtar Kelime: Tanzimat donemi, Osmanli hukuku, Ceza muhakemesi kanunu, Orman

memuru, Orman idaresi

DUTIES AND POWERS OF THE FOREST ADMINISTRATION IN CASES
RELATED TO FORESTS IN THE USUL-I MUHAKEMAT-1 CEZAIYE KANUNU DATED
1879

Abdullah Vefa KARATAS"
ABSTRACT

The Tanzimat period has an important place in the history of Turkish law. The first reason that
makes this period special is that a large number of legal regulations in different fields were
enacted during this period. The Usul-i Muhakemat-i Cezaiye Kanunu (Criminal Procedure Code)
dated 1879 is one of them. The inclusion of legal institutions and rights that did not exist before
is another reason that makes this period important. In this context, the Law dated 1879 granted

rights and powers to the forest administration and the officials working under it.

First of all, the Law assigns forest ranger to investigate and prosecute kabahat (misdemeanours)
and cunha (crimes) related to forests under the supervision of the prosecutor. Forest officers
are assigned the task of forwarding the documents recorded by the forest ranger to the
prosecutor and inviting the parties to the case. Thus, forest ranger and forest officers fulfilled
the function of zabita-i adliye, i.e. judicial law enforcement. Most importantly, the forest
administration has been given the right to be a party in cases related to forests. The Law
stipulates that cunha cases related to forests can be heard upon the petition of forest guards,
forest inspectors or forest ranger chiefs. The Law also stipulates that forest guards and forest
assistant inspectors, and in their absence, forest ranger chiefs must be present at the hearing.
Apart from these, the Law also states that the forest administration has the right of appeal in

cases related to forests.

When the practices of the Tanzimat period are analysed, it is determined that the forest
administration frequently used its legal right. It was observed that the administrative officers
filed lawsuits against those who caused forest fires due to the fire they lit, unjustly destroyed
trees in the forest, cut down trees in the forest without a licence, and tried to fulfil the duty
assigned to them to protect the forests. It is very valuable that the regulation is reflected in
practice and the necessary care is taken in this issue. The mission assigned to the forest

" Research assistant Dr., Ankara Yildirim Beyazit University Faculty of Law, Department of Legal
History, ORCID ID: 0000-0001-5026-6286
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administration shows the importance given to nature. It is valuable that such an innovation
and method was developed in the Tanzimat period in order to ensure the protection of the
environment, especially forests, and to prevent their burning, destruction and unconscious

destruction.

This study, by making use of the legislation and judicial decisions of the Tanzimat period,
explains the duties and powers granted to the forest administration in cases related to forests
in the Usul-i Muhakemat-i Cezaiye Kanunu dated 1879, and examines how they were

implemented.

Keywords: Tanzimat period, Ottoman law, Criminal procedure code, Forest officer, Forest

administration.

INONU Uluslararasi Afet, Cevre ve Hukuk Kongresi 2024

6/



1894 ISTANBUL DEPREMINDE HASAR TESPIT CALISMALARI VE BU HASAR
TESPIT CALISMALARINDAKI SUISTIMAL IDDIALARI
Ali TURAN"

OZET

Alp-Himalaya deprem kusaginda yer alan iilkemiz, sik denilebilecek araliklarla siddetli
depremlere sahne olabilmektedir. Istanbul’da da tarihin gesitli donemlerinde siddetli
depremler meydana gelmistir. Istanbul’un yasamis oldugu en son siddetli deprem ise 10
Temmuz 1894 tarihinde gergeklesmistir. Bu deprem gerek Osmanli Devleti'nin baskentinde
gerekse de iletisim imkanlarinin nispeten gelismis oldugu bir donemde yasandig icin

elimizde en ¢ok veri bulunan tarihi depremlerden biridir.

1894 tarihli Istanbul depremi, ¢ok sayida can ve mal kaybina sebebiyet vermistir. Depremden
hemen sonra meydana gelen hasarin ortaya konulmasi icin hasar tespit komisyonlar:
olusturulmus ve bu komisyonlar gerek kamu binalarinda gerekse de 6zel binalarda hasar
tespit calismalar1 gergeklestirmistir. Bu hasar tespit ¢alismalarinda yer alan miihendislerle
ilgili olarak birtakim suistimal iddialarinin ortaya konuldugu goriilmiistiir. Buna gore bu
hasar tespit ¢alismalarinda yer alan miihendisler, bina sahiplerinden haksiz sekilde para

talebinde bulunmustur.

Bu galismada, 1894 Istanbul depreminden sonra gerceklestirilen hasar tespit faaliyetleri tetkik
edilecektir. Bu amagla evvela hasar tespit komisyonlarinin tesekkiilii ve gorevleri ortaya
konulacaktir. Akabinde de bu hasar tespit ¢alismalar1 sirasinda ortaya atilan suistimal

iddialar1 ve bu iddialarin neticeleri incelenecektir.

Anahtar Kelimeler: Tarihi Istanbul depremleri, 1894 Istanbul depremi, hasa tespit

komisyonlari, hasar tespit ¢alismalari, hasar tespit calismalarinda suistimaller.

DAMAGE ASSESSMENT PROCEDURES IN THE 1894 ISTANBUL EARTHQUAKE
AND ALLEGATIONS OF ABUSE IN THESE DAMAGE ASSESSMENT PROCEDURES

Ali TURAN™
ABSTRACT

Our country, located in the Alpine-Himalayan seismic zone, can be the scene of severe
earthquakes at frequent intervals. Severe earthquakes have also occurred in Istanbul at various

periods in history. The last severe earthquake Istanbul experienced was on July 10, 1894. This

* Dr. Ogr. Uyesi, Inonii Universitesi Hukuk Fakiiltesi Hukuk Tarihi Anabilim Dali Ogretim Uyesi, E-
mail: ali.turan@inonu.edu.tr, ORCID ID: 0000-0001-6563-6315.

* Asst. Prof., Inonu University Faculty of Law, Department of Legal History, E-mail:
ali.turan@inonu.edu.tr, ORCID ID: 0000-0001-6563-6315.
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earthquake is one of the historical earthquakes for which we have the most data, as it occurred
both in the capital of the Ottoman Empire and at a time when communication facilities were

relatively advanced.

The 1894 earthquake in Istanbul caused a large number of casualties and property losses.
Immediately after the earthquake, damage assessment commissions were established to
determine the damage and these commissions carried out damage assessment procedures in
both public and private buildings. Some allegations of abuse have been made against the
engineers involved in these damage assessment procedures. Accordingly, the engineers
involved in these damage assessment procedures unfairly demanded money from the

building owners.

In this study, damage assessment procedures carried out after the 1894 Istanbul earthquake
will be examined. For this purpose, the formation and duties of the damage assessment
commissions will be laid out first. Subsequently, the allegations of abuse made during these

damage assessment procedures and the consequences of these allegations will be examined.

Keywords: Historical Istanbul earthquakes, 1894 Istanbul earthquake, damage assessment

commissions, damage assessment procedures, abuses in damage assessment procedures.
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“STATE RESPONSIBILITY” AFTER THE JUDGMENT OF VEREIN
KLIMASENIORINNEN SCHWEIZ AND OTHERS V SWITZERLAND: HOW TO DEAL
WITH THE CATASTROPHIC EFFECTS OF THE CLIMATE DISASTER?
Ebru DEMIR"

ABSTRACT

The number of judicial decisions on climate change has been rapidly increasing worldwide.
International, regional, and national courts have recently issued significant rulings in this area.
Among these is the decision by the European Court of Human Rights (ECtHR or the Court)
on April 9, 2024: Verein KlimaSeniorinnen Schweiz and Others v Switzerland. In this landmark
case, the ECtHR for the first time held that a member state had failed to adequately combat
climate change and thus violated its obligations under the European Convention on Human
Rights. This paper examines how the ECtHR identified state responsibility for the climate
disaster. The first section of the paper addresses the Court’s understanding of climate change
as a “disaster with catastrophic effects”. In Verein KlimaSeniorinnen Schweiz and Others v
Switzerland, the ECtHR meticulously examined the issue of climate change and recognized it
as one of the most pressing issues of our times. The second section of the paper identifies the
states parties’ responsibilities under the European Convention on Human Rights in the context
of the climate disaster. In Verein KlimaSeniorinnen Schweiz and Others v Switzerland, the Court
held that when and if multiple states cause a crisis like climate disaster, individual states can
still be held responsible for their own contributions to the problem. Overall, the paper
discusses the ECtHR’s attribution of responsibility to individual states and explores the

intersections between disaster, law, and state responsibility.

Keywords: Climate Disaster; State Responsibility; European Court of Human Rights; Verein

KlimaSeniorinnen Schweiz and others v Switzerland.
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EVALUATION OF MARINE POLLUTION CAUSED BY ARMED CONFLICTS IN
INTERNATIONAL ENVIRONMENTAL LAW
Evrim DURMAZ'/ Sanser VURGUN"

ABSTRACT

Since ancient times, armed conflicts have had devastating effects on ecosystems. With the rise
of anthropocentrism during the capitalist era, the depletion of natural resources by
corporations and nation-states has accelerated. The conflict between the limitedness of natural
resources and the infinite desire for capital accumulation has created ecological
unsustainability, leading to an increase in armed conflicts. Ecosystems are now exposed to
pollution that exceeds their capacity for renewal. Today, marine ecosystems are being

destroyed not only due to various environmental factors but also because of armed conflicts.

The relationship between law and the economic system plays a decisive role in preventing
both armed conflicts and their environmental impacts. However, the expectation that law will
resolve conflicts between humans and nature may be disrupted due to the inherent nature of
law. In recent years, state actions have been increasingly incorporated into international law
and environmental policy. Environmental issues affecting nature and humanity, such as
marine destruction, pollution, and the excessive use of natural resources, have become

prominent topics of discussion.

Marine pollution and its effects have been regulated within the framework of international
law since the 1900s. International environmental issues were first addressed at the United
Nations Conference on the Human Environment in 1972. Since then, various conventions and
agreements have sought to regulate and prevent these problems. Some of these were only
related to the prevention of marine pollution in this context. Although relevant legislations

exist, their efficacy is debatable.

This study aims to critically evaluate the approach of international law to environmental issues
and uncover its foundational principles. In this context, the role of international
environmental law in preventing the impact of armed conflicts on marine pollution is
examined, specifically focusing on international regulations related to the prevention of

marine pollution.

Keywords: International Environmental Law, Armed Conflicts, Prevention of Marine
Pollution.
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BIRLESMIS MILLETLER PERSPEKTIFINDE AFET HUKUKU iLE iLGiLI TEMEL
GELISMELER
Kadriye Giil MUHTAR"

OZET

Diinyada artan afet sayilar1 uluslararasi kuruluslar1 hukuksal calismalar yapmaya sevk
etmistir. Uluslararasi alanda Birlesmis Milletler afet diizenlemeleri konusunda kurumsal
yapilanmalar ve sozlesmeler olusturmustur. Uluslararasi Yardim Birligi (IRU) Milletler
Cemiyeti tarafindan kurulmus ilk uluslararasi yardim kurulusu olmustur. Uluslararasi
yardimi mevcut kaynaklarin etkili koordinasyonuyla ulastirmak hedefiyle calismalar
yuriiterek yardim konusunda uluslararasi hukukun ilerlemesini amaglamistir. Birlesmis
Milletler Insani Yardim Koordinasyon Ofisi (OCHA) afet an1 ve sonrasinda ihtiysag duyulan
acil saghk, gida, temizlik, altyap:r ve toplumun kirilgan kisimlarinimn korunmasi igin insani
yardimlar1 koordine eden uluslararas: bir kurulustur. 1990-1999 arasi donemi kapsayan
Uluslararas1 Dogal Afet Azaltma 10 Yili (IDNDR) ilan edilmistir ve devaminda Uluslararas:
Afet Azaltma Stratejisi (ISDR) olusturulmustur. Onceleri afet sonrasina hazirlig: vurgulayan
rehabilite odakl1 yaklasim hakimken artik riskten kaginma veya risk azaltmaya odakli 6nleyici
bir yaklasima gecilmistir. Hyogo Eylem Cergevesi (HFA) 2005-2015 yillarmi kapsayan
hedefleri iginde barindiran, afetlerin azaltilmasi {izerinden politikalar gelistirmis eylem
gercevesidir. Ancak Hyogo Eylem Cergevesi'nin yetersiz kaldigi gozlenmis ve devami
niteliginde olan BM f{iyesi {ilkeler arasinda 2015-2030 yillarin1 kapsayan Afet Risklerinin
Azaltilmas1 Sendai Cergevesi kabul edilmistir. Sendai Cerceve Anlasmasi, 2015-2030 yillarin:
kapsayan bir siire¢ iginde afet risklerinin azaltilmasi ve afetlere karsi hazirlikli olma
stratejilerini belirlemektedir. Tim bu s6z konusu kurumlar ve gerceveler afetlerle miicadele
kapsaminda 6nemli rol oynamustir. Her ne kadar afet risklerini sifirlamak olas1 olmasa da
riskleri azaltmak yolunda biiyiik etken olmuslardir. Fakat gerek riskleri azaltan afet oncesi
planlamalar gerek afet ani miidahale cercevesi ve gerekse de afet sonrasi rehabilite
standartlarini ortaya koyan baglayicilig1 ve yaptirimi olan hukuksal bir belgeden s6z etmek
heniiz miimkiin degildir. BM perspektifinde kayda gecen bu gelismeler 1s1§inda ihtiyag
duyulan baglayict hukuksal metnin olusturulmasinin ivedilikle yerine getirilmesi gerektigine

vurgu yapmak amaciyla bu ¢alisma hazirlanmistir.

Anahtar Kelimeler: Uluslararas1 Afet Azaltma Stratejisi, Hyogo Eylem Cergevesi, Sendai
Eylem Cergevesi.
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MAIN DEVELOPMENTS ON DISASTER LAW IN THE UNITED NATIONS
PERSPECTIVE

Kadriye Giil MUHTAR"
ABSTRACT

The increasing number of disasters in the world has led international organisations to carry
out legal studies. In the international arena, the United Nations has established institutional
organisations and conventions on disaster regulations. International Relief Union (IRU) was
the first international relief organisation established by the League of Nations. It aimed to
advance international law on relief by carrying out activities with the aim of delivering
international aid through effective coordination of available resources. The United Nations
Office for the Coordination of Humanitarian Assistance (OCHA) is an international
organisation that coordinates humanitarian assistance for emergency health, food, sanitation,
infrastructure and protection of vulnerable members of society during and after disasters. The
International Decade for Natural Disaster Reduction (IDNDR) covering the period 1990-1999
was declared and the International Strategy for Disaster Reduction (ISDR) was subsequently
established. While rehabilitation-oriented approach emphasising post-disaster preparedness
was dominant in the past, a preventive approach focusing on risk avoidance or risk reduction
has been adopted. Hyogo Framework for Action (HFA) is an action framework that includes
targets covering the years 2005-2015 and has developed policies based on disaster mitigation.
However, it was observed that the Hyogo Framework for Action was inadequate and the
Sendai Framework for Disaster Risk Reduction covering the years 2015-2030 was adopted by
the UN member countries. Sendai Framework Agreement determines the strategies for
disaster risk reduction and preparedness against disasters in a process covering the years 2015-
2030. All these institutions and frameworks have played an important role in combating
disasters. Although it is not possible to eliminate disaster risks, they have been a major factor
in reducing risks. However, it is not yet possible to talk about a binding and sanctioned legal
document that sets forth both pre-disaster planning that reduces the risks and disaster
response framework and post-disaster rehabilitation standards. In the light of these
developments recorded in the UN perspective, this study has been prepared in order to

emphasise the urgent need for the establishment of a binding legal text.

Keywords: International Strategy for Disaster Reduction, Hyogo Framework for Action,

Sendai Framework for Action.

" Research Assistant, Yozgat Bozok University Faculty of Law, Department of General Public Law,
kadriyegulmuhtar@gmail.com.

INONU Uluslararasi Afet, Cevre ve Hukuk Kongresi 2024

/3



MINAMATA SOZLESMESi BAKIMINDAN SiYANURLU ALTIN MADENCILIGINE
ILISKIN DEGERLENDIRMELER
Kutluhan BOZKURT*

OZET

Siyaniir bilindigi {izere tehlikeli ve oliimciil etkileri iginde bulunduran bir bilesiktir ve
iceriginde bir karbon ve ona {iglii bag ile baglanmis bir azot iceren (C=N grubuna sahip)
kimyasal bilesiklere verilen addir. Siyaniirlii altin madenciliginde sadece siyaniir degil, bu
madencilik tarzinda altin1 topraktan ayirirken ayni zamanda toprakta bulunan zararsiz
bilesikler halindeki arsenik, antimon, kadmiyum, kursun, civa, molibden gibi element/agir
metalleri serbestlestirilmesi nedeniyle ortaya ¢ikan ve zararli forma doniisen diger bilesikler
de dikkate alnmalidir. Tiirkiye'nin de taraf oldugu Minamata Sozlesmesi geregi civa
kullanilan, saliman (ortaya ¢ikan) ya da yayilan iiriinler, islemler ve bu islemlerin yapildig:
sektorlerde (endiistriler) olusan civa iceren atiklari i¢in temel kontrol ve azaltim tedbirlerinin
alinmasi zorunluluktur.# Yine bu sozlesmeye gore taraf iilkeler (ve aslinda simir asan bir
sO0zlesme olarak kabul edildiginde tiim iilkelerin) bazi civa igeren tiriinlerin tiretim, ithalat ve
ihracatin1 yasaklamalar1 dngoriilmektedir. Civa atiklarini etkin bir sekilde bertaraf edilmesi,
kullanilan veya ortaya ¢ikan civa miktarmi (ve salinimlarini) azaltmaya yonelik dogru

stratejiler olusturmalar: yiikiimliiliik olarak ortaya ¢ikmaktadir.ss

Anilan uluslararas1 sozlesmenin dogrudan siyaniirlii altin madenciligi ve bu madencilik
faaliyetleri kapsaminda gerceklesen kaza, cevresel zararlar ve ekolojik felaketlere
uygulanabilirliginin tartisilmasi bu tebligin ana eksenini olusturmaktadir. {lgili s6zlesme
kapsaminda dogabilecek ulusal ve uluslararasi sorumlulugun kapsami ve niteliginin
uluslararasi hukuk agisindan tartisilmast ile olasi yargi (ulusal ve uluslararasi) siiregleri is bu

tebligin baglantili eksenlerini olusturmaktadir.

Anahtar Kelimeler: Minamata sozlesmesi, ekolojik ve gevresel yikim ve zararlar, siyaniirlii

altin madenciligi, cevrenin ve ekosistemin uluslararasi hukuk bakimmdan korunmas:.
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ASSESSMENTS ON CYANIDE GOLD MINING IN THE CONTEXT OF THE
MINAMATA CONVENTION

Kutluhan BOZKURT"
ABSTRACT

Cyanide is a dangerous and deadly compound that contains a carbon and a nitrogen bonded
to it by a triple bond (C=N group). In cyanide gold mining, not only cyanide, but also other
compounds such as arsenic, antimony, cadmium, lead, mercury, molybdenum, mercury and
other elements/heavy metals in the soil, which are harmless compounds, must be taken into
account when separating gold from the soil. According to the Minamata Convention, to which
Turkey is a party, it is obligatory to take basic control and mitigation measures for products,
processes and wastes containing mercury generated in the sectors (industries) where mercury
is used, released or emitted. According to this convention, the contracting countries (and
indeed all countries when it is considered as a transboundary convention) are required to ban
the production, import and export of certain mercury-containing products. It is an obligation
to effectively dispose of mercury waste and (its emissions) and to establish the right strategies

to reduce the amount of mercury used or generated.

The main axis of this proceedings is to discuss the applicability of the aforementioned
international convention directly to cyanide gold mining and the accidents, environmental
damages and ecological disasters that occur within the scope of these mining activities. The
legal discussion of the scope and nature of national and international liability that may arise
under the relevant convention and possible judicial (national and international) processes

constitute the related axes of this congress paper.

Keywords: Minamata convention, ecological and environmental destruction and damages,

cyanide gold mining, protection of the environment and ecosystems under international law
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CEVRESEL NEDENLERLE YERINDEN EDILMIiS KiSILERIN ULUSLARARASI CEVRE
HUKUKU VE ULUSLARARASI/BOLGESEL MAHKEME KARARLARI KAPSAMINDA
DEGERLENDIRILMESI

Naziye DIRIKGIL"
OZET

Silahli catisma, siddet olaylar1 ya da insan haklar ihlalleri gibi tehditlerle kars: karsiya kalan
ve zorunlu olarak go¢ eden kisilerin en genis yerinden edilmis kisiler kategorisini olusturdugu
goc hareketlerinde deprem, iklim degisikligi, kuraklik ve deniz seviyesinin yiikselmesi gibi
dogal ya da begeri sebeplerle sayilar1 giderek artan ve ‘iklim mdiiltecileri” olarak da anilan
cevresel nedenlerle yerinden edilmis kisiler oldukga ytiiksek bir sayiya ulagsmistir. Cevresel
faktorlerin agirligiyla zorunlu gocten baska segenegi kalmayan bu kisilerin, bulunduklar:
kamplardaki kisitli imkanlar sebebiyle ortaya c¢ikan c¢atismalarin iginde kendilerini
bulmalariyla insan haklari ihlalleri, catisma ve gevresel faktorler i¢ ice gegmekte ve bu kisilerin
zorunlu goge silsileler halinde maruz kalmasina sebebiyet vermektedir. Akademik literatiirde,
iklim degisikligi sebebiyle yerinden edilen kisilerin miilteci hukukunda halihazirda yer alan
‘miilteci’” tanim1 kapsaminda bulunmamasi sebebiyle uluslararasi hukuk rejimi altinda hangi
kapsamda korunmalarina dair degerlendirmelere yer verilmis ve bu degerlendirmeler

ozellikle miilteci hukuku kapsaminda yogunlasmuistir.

Ancak, dogal kaynaklarin korunmasi ve gevresel durumlara miidahale etmede devletlerin
pozitif sorumlulugu gibi konularin ele alindig1 uluslararasi gevre hukukunun, cevresel
nedenlerle yerinden edilmis kisilerin korunmasina ve bu hususta alinmasi gereken 6nlemlere
katki saglamadaki roliiniin goz ardi edildigi dikkat ¢ekmektedir. Bu baglamda da gerek
uluslararasi ¢evre hukukunun genel ilkelerinin gerekse cevresel faktorlere dayali ictihadin

nasil gelistiginin degerlendirilmesinin 6nemi 6n plana ¢ikmaktadir.

Bu ¢alismada, gevresel nedenlerle yerinden edilmis kisilerin korunmasina yeni bir bakis agis1
sunmak amaciyla uluslararasi gevre hukukunun kapsami, ¢evre hukukuna dair Snemli
kararlarin yer aldig1 Uluslararasi Adalet Divani, Afrika Insan ve Toplum Haklar1 Mahkemesi,
Avrupa Insan Haklar1 Mahkemesi ve Amerikalilar Arasi insan Haklar1 Mahkemesi kararlar1
gibi uluslararasi/bolgesel mahkeme kararlarina yer verilerek, hem uluslararas1 hukukun hem
de ictihadin iklim degisikligi sebebiyle artan go¢ durumlarma nasil bir yaklagim sergiledigi

acgiga gikarilmaya calisilacaktir.

Anahtar kelimeler: Cevresel Nedenlerle Yerinden Edilmis Kisiler, Uluslararast Cevre

Hukuku, Uluslararas1 Adalet Divani, Bolgesel Insan Haklar1 Mahkemeleri
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EVALUATION OF ENVIRONMENTALLY DISPLACED PERSONS WITHIN THE
SCOPE OF INTERNATIONAL ENVIRONMENTAL LAW AND
INTERNATIONAL/REGIONAL COURT DECISIONS

Naziye DIRIKGIL
ABSTRACT

The largest category of displaced persons is comprised of people who are forced to displace
due to threats such as armed conflict, violence or human rights violations. The number of
environmentally displaced people, also known as ‘climate refugees’, has increased due to
natural or human causes such as earthquakes, climate change, drought and sea level rise, and
has reached a very high number among displaced people category. These people, who have
no other option but to displace, find themselves in the middle of escalated tensions and
conflicts that arise due to the limited sources provided to them. These are contributing to
multiple and overlapping crises and therefore environmentally displaced persons (EDPs)
subject to increased risk of becoming displaced again. Under these circumstances, studies in
the academic literature focus on the examination of the extent to which EDPs are protected
under the international legal regime, especially since they are not included in the definition of

‘refugee’ under Refugee Law.

However, it is noteworthy highlighting that the role of international environmental law in
contributing to the protection of EDPs, which addresses issues such as the measures to be
taken to protect these persons, the protection of natural resources and the positive obligation
of states in intervening in environmental situations, has not been sufficiently examined.
Therefore, the importance of evaluating how the general principles of international
environmental law, and the jurisprudence based on environmental factors have developed,

comes to the fore.

In this study, the scope of international environmental law is examined by including
international/regional court decisions such as the important environment-related decisions of
the International Court of Justice, the African Court of Human and People’s Rights, the
European Court of Human Rights and the Inter-American Court of Human Rights to provide
a new perspective on the protection of EDPs. In this way, it is aimed to reveal how both
international law and jurisprudence deal with the increasing forced migration situations due

to climate change.

Key words: Environmentally Displaced Persons, International Environmental Law,

International Court of Justice, Regional Human Rights Courts.
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BIR CEVRE FELAKETI ONCESI “METSAMOR NUKLEER SANTRALI”: TURKIYE’'NIN
ULUSLARARASI HAKLARININ VE ULUSAL YUKUMLULUKLERININ ANAYASAL
CEVRE DUZENI BAGLAMINDA DEGERLENDIRILMESI

Omer SARIASLAN"

OZET

Cevre, hayat boyu iliskilerimizi stirdiirdiigiimiiz, karsilikli etkilesim igerisinde oldugumuz
biyolojik, fiziksel, sosyal, kiiltiirel ve ekonomik bir ortamdir. Ekonomik kalkinmaya verilen
oncelik ve insan merkezli yaklasim, ¢evre degerinin Oniine ge¢mistir. Cevrenin korunmasi,
cevreyi kirletmenin 6nlenmesi ve gevreyi gelistirmeye yonelik evrensel adimlar son dénemin
konularidir. Tiirk Anayasasi'nin 56. maddesi de ¢evre hakkina yer vermis, diger maddeleriyle
birlikte anayasal gevre diizeni kurulmustur. Cevre hakki, sosyal ve ekonomik haklar
grubunda yer almasina ragmen “dayanisma hakkidir”. Herkesin saglikli ve dengeli cevrede
yasama hakki ayni zamanda cevreyi kirletmeme ve koruma ddevi bulunmaktadir. Cevre
hakkinin gergeklestirilmesinde en basta gelen 6devler devletindir. Bu diisiinceyle, gevre
hakkini Metsamor Niikleer Santraliyle birlikte ele alacagiz. Metsamor, 1980'1i yillardan kalma,
fay hatti tizerinde (6.8, 1988 Spitak), Igdir iline 16 km mesafede, Avrupa Birligi'nin
kapatilmasini istedigi, Uluslararas1 Atom Enerji Ajansi standartlarmi sagla(ya)mayan bir
niikleer santraldir. Ermenistan, Metsamor’a yonelik bilgi, cevre etki raporu, acil durum plani,
sinirt asan zarar ve diger ilkeler yoniinden Tiirkiye'ye karsi yiikiimliiliiklerini yerine
getirmemektedir. Fakat Metsamor'da yasanilacak bir olumsuzluk Tiirkiye’yi dogrudan
etkileyecektir. Niikleer santrallerin ¢alistirilmalar: diger faaliyetlerden oldukca farklidir. Teror
saldirisi, kaza veya radyolojik sizinti durumunda geri doniisii miimkiin olmayan cevre
felaketine sebebiyet vermektedir (Cernobil, Fukusima). Tiirkiye'nin ¢evre hakki baglaminda
“igeride” vatandaslarmna karsi olan ddevlerini yerine getirmesi, yiikiimliliiglintin devanmu
olarak da “disarida” mevcut tehlike karsisinda uluslararasi sozlesmelerden dogan hakl
taleplerine basvurmasi gerektigini savunmaktayiz. Calismamizda, Anayasal gevre diizeni ve
uluslararas1 sozlesmeler geregince, Tiirkiye'nin Metsamor Niikleer Santrali'nin tehditlerine
yonelik “idari, teknik, hukuki, politik, ekonomik, sosyal ve kiiltiirel” araglarla politika ve
strateji {iretmesini, afet ve acil durum yasandig1 zaman da bunu bertaraf etmeye yonelmis

gerekli hazirliklarin hayata gegirilmesini inceleyecegiz.

Anahtar kelimeler: Cevre Hakki, Niikleer Enerji, Metsamor, CED, Devletin Sorumlulugu.
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“METSAMOR NUCLEAR POWER PLANT” BEFORE AN ENVIRONMENTAL

DISASTER: EVALUATION OF TURKEY'S INTERNATIONAL RIGHTS AND

NATIONAL OBLIGATIONS IN THE CONTEXT OF THE CONSTITUTIONAL
ENVIRONMENTAL ORDER

Omer SARIASLAN®

ABSTRACT

The environment is a biological, physical, social, cultural and economic environment where
we maintain our lifelong relations and interact with each other. The priority given to economic
development and the human-centred approach are ahead of environmental value. Protection
of the environment, prevention of pollution of the environment and universal steps to improve
the environment are the topics of the last period. Article 56 of the Turkish Constitution also
included the right to the environment, and the constitutional environmental order was
established together with other articles. Although the right to the environment is included in
the social and economic rights group, it is the 'right to solidarity'. Everyone has the right to
live in a healthy and balanced environment, at the same time, they have the duty of not
polluting and protecting the environment. The first duties in the realisation of the right to the
environment are the state. With this in mind, we will discuss the right to the environment
together with the Metsamor Nuclear Power Plant. Metsamor is a nuclear power plant from the
1980s, on the fault line (6.8, 1988 Spitak), 16 km from Igdir province, which the European
Union wants to be closed, which does not meet the standards of the International Atomic
Energy Agency. Armenia does not fulfil its obligations to Turkey in terms of information,
environmental impact report, emergency plan, damage beyond the border and other
principles for Metsamor. However, a negativity to be experienced in Metsamor will directly
affect Turkey. The operation of nuclear power plants is quite different from other activities. In
case of terrorist attack, accident or radiological leak, it causes irreversible environmental
disaster (Chernobyl, Fukushima). We argue that Turkey should fulfil its duties against its
citizens "inside" in the context of the right to the environment, and that it should apply its just
demands arising from international conventions in the face of the current danger "outside" as
a continuation of its obligation. In our study, in accordance with the constitutional
environmental order and international conventions, we will examine Turkey's production of
policies and strategies with "administrative, technical, legal, political, economic, social and
cultural" means for the threats of the Metsamor Nuclear Power Plant, and the implementation

of the necessary preparations aimed eliming at disaster and emergency.

Keywords: Right to Environment, Nuclear Energy, Metsamor, EIA, Responsibility of State.
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ULUSLARARASI UZAY HUKUKU KAPSAMINDA UZAY TABANLI VERILERIN AFET
YONETIMINDE ETKIN KULLANIMI: SENDAI AFET RiSK AZALTMA
CERCEVESI (2015-2030)

Sezercan BEKTAS'/ Egemen DEMIRER™

OZET

18.03.2015 tarihinde Ugiincii BM Diinya Konferansi'nda kabul edilen Sendai Afet Risk
Azaltma Cergevesi-2015-2030 (Sendai Cergevesi), kiiresel Olgekte afet riskini anlamak ve
yonetmek igin olusturulmus 6nemli bir uluslararasi girisim olarak karsimiza g¢ikar. Sendai
cercevesi, Ozellikle afetlerin sonrasinda gerceklestirilecek miidahaleler i¢in mevcut ve
potansiyel riskleri ele almay1 ve bunlara kars1 dayaniklilik olusturmay1 hedeflemektedir. Bu
kapsamda, Sendai Cergevesinin dort ana onceligi bulundugu gozlemlenmektedir. Bunlar: Afet
riskini anlamak, afet riski yonetisimini giiglendirmek, afetlere kars1 dayanikhilik igin yatirim

yapmak ve afete hazirlikli olmaktir.

Sendai Cercevesi dahilindeki amaclarin gergeklestirilmesinde uzay teknolojileri, 6zellikle
uydu verileri ile erken uyar1 sistemleri merkezi bir rol oynamaktadir. Sendai Cercevesinin afet
riskini anlamak amaci igin kiiresel ve bolgesel seviyede, uydu goriintiileri, uzaktan algilama
teknolojileri, risk haritalama, yerinde inceleme ve afet sonrasi hasar degerlendirmesinin
gelistirilmesi ve bunlardan elde edilen verilerin paylasiminda uluslararas: isbirligi tesvik
edilmektedir. Ozellikle ¢ok tehlikeli afetler igin erken uyari sistemlerinin gelistirilmesi ve

uygulanmasinda uzay tabanli teknolojilerin 6nemi Sendai Cercevesinde vurgulanmaktadir.

BM Dis Uzayin Barisg1 Amaglarla Kullanilmasi Komitesi 10.06.2015 tarihli 58. Oturumunda,
Uzay Tabanli Veriler ve Sendai Cergevesi konusu giindeme alinmis ve afetlerde uzay tabanl
verilerin 6nemi vurgulanmis, BM Dis Uzay Ofisi'nin (UNOOSA) Onerisi tizerine 14.12.2006
tarihinde BM Genel Kurul Rezoliisyonu ile kurulan Birlesmis Milletler Afet Yonetimi ve
Olaganiistii Halde Miidahale Amacgli Uzay Kaynakli Bilgi Platformu'nun (UN-SPIDER)

yuriittiigii calismalarin Sendai Cergevesi ile konsolide edilmesi ifade edilmistir.

Sendai Cergevesi ayrica 2030 Uzay Giindemi'nin temel tasmi olusturmaktadir. Cergevenin
hiiktimleri, Uzun Vadeli Siirdiiriilebilirlik (LTS) Cercevesinde belirtilen 17 temel hedefin
temelini olusturmaktadir. Bu nedenle, 2030 Uzay Giindemi'ni anlamak i¢in Sendai

Cergevesi'ni kavramak biiyiik 6nem tagimaktadir.

Sonug olarak, uzay tabanl veriler dogal afetleri 6nleme, risk yonetimi ve afet sonrasi yeniden
yapilanma cabalarina onemli katkilar saglamaktadir. Uzay tabanli verilerin gelistirilmesi,

etkin kullanim1 ve devletler arasinda paylasimi uluslararasi uzay hukukun 6nemli bir meselesi

* Dog. Dr., Sakarya Universitesi, Hukuk Fakiiltesi, Milletlerarasi Hukuk Anabilim Dals, Sakarya,
Tiirkiye. E-posta: sezercanbektas@sakarya.edu.tr. ORCID ID: 0000-0001-7395-5375.
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haline gelmistir. Bu meseleye iliskin uluslararas1 hukukun hazirladig1 zemin etkin bir afet ve

afet riski yonetimi igin kritik 6neme sahiptir.

Anahtar Kelimeler: Uzay Tabanh Veri, Afet Riski, Sendai Cergevesi

EFFECTIVE USE OF SPACE-BASED DATA IN DISASTER MANAGEMENT UNDER
INTERNATIONAL SPACE LAW: SENDAI DISASTER RISK REDUCTION
FRAMEWORK (2015-2030)

Sezercan BEKTAS'/ Egemen DEMIRER™
ABSTRACT

The Sendai Disaster Risk Reduction Framework 2015-2030 (Sendai Framework), adopted at
the Third UN World Conference on 18.03.2015, emerges as an important international
initiative to understand and manage disaster risk on a global scale. The Sendai Framework
aims to address existing and potential risks, particularly for post-disaster interventions, and
to build resilience against them. In this context, four main priorities of the Sendai Framework
are observed. These are: Understanding disaster risk, strengthening disaster risk governance,

investing in disaster resilience, and enhancing disaster preparedness.

Space technologies, especially satellite data and early warning systems, play a central role in
achieving the objectives within the Sendai Framework. For the purpose of understanding
disaster risk at global and regional levels, the Sendai Framework encourages international
cooperation in developing and sharing data obtained from satellite imagery, remote sensing
technologies, risk mapping, on-site inspection, and post-disaster damage assessment. The
importance of space-based technologies in developing and implementing early warning
systems, especially for multi-hazard disasters, is emphasized in the Sendai Framework.

At its 58th Session on 10.06.2015, the UN Committee on the Peaceful Uses of Outer Space
included the topic of Space-Based Data and the Sendai Framework on its agenda and
emphasized the importance of space-based data in disasters. It was stated that the work carried
out by the United Nations Platform for Space-based Information for Disaster Management and
Emergency Response (UN-SPIDER), established by UN General Assembly Resolution on
14.12.2006 upon the proposal of the UN Office for Outer Space Affairs (UNOOSA), should be
consolidated with the Sendai Framework.

The Sendai Framework also forms the cornerstone of the 2030 Space Agenda. The provisions
of the framework form the basis of the 17 key objectives outlined in the Long-Term

" Assoc. Prof. Dr., Sakarya University, Faculty of Law, Department of International Law, Sakarya.
* Lawyer, Istanbul Bar Association, Istanbul, Turkey.
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Sustainability (LTS) Framework. Therefore, understanding the Sendai Framework is of great

importance to comprehend the 2030 Space Agenda.

In conclusion, space-based data provides significant contributions to natural disaster
prevention, risk management, and post-disaster reconstruction efforts. The development,
effective use, and sharing of space-based data among states has become an important issue in
international space law. The foundation prepared by international law regarding this issue is

critical for effective disaster and disaster risk management.

Keywords: Space-Based Data, Disaster Risk, Sendai Framework.
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SUALTI KULTUREL MIRASININ ULUSLARARASI HUKUKTA KORUNMASI: YASAL
CERCEVE VE UYGULAMA ZORLUKLARI
Sahin Eray KIRDIM"

OZET

Sualt1 kiiltiirel mirasi, 20. yiizyilin ikinci yarisina kadar insan miidahalesinin neredeyse
tamamen disinda kalmistir. Ancak teknolojide yasanan gelismeler sonucunda denizin ve
deniz tabaninin arastirilmasi ve kullaniminin artmasi, sualti kiltirel mirasini insan
faaliyetlerinden kaynaklanan tehditlere agik bir hale getirmistir. Sualt1 kiiltiirel mirasmin
uluslararasi hukukta tizerinde uzlagilan bir tanimi bulunmamakla birlikte, bu konuda
miinhasir bir uluslararasi belge olan 2001 UNESCO Sualti Kiiltiir Mirasinin Korunmasi
Sozlesmesi'nde bir tanim bulmak miimkiindiir. Mezk{r so6zlesmenin 1/1/a maddesine gore,
“en az 100 yildir, periyodik veya siirekli olarak kismen veya tamamen su altinda kalmus,
kiiltiirel, tarihi veya arkeolojik nitelikteki insan varligina ait tiim izler” sualt1 kiiltiirel miras1
olarak kabul edilecektir.

Bu calismanin iki temel amaci bulunmaktadir. Ilk olarak, 1982 Birlesmis Milletler Deniz
Hukuku So6zlesmesi (BMDHS), 2001 UNESCO Sualti Kiiltiirel Mirasinin Korunmasi
Sozlesmesi ve sualti kiiltiirel mirasmin korunmasma iliskin diger ad hoc antlagsmalar
cercevesinde, sualti kiiltiirel mirasinin korunmasi igin devletlerin igbirligi ytikiimliiltigtine
iliskin yasal cerceve agikliga kavusturulmaya calisacaktir. Ikinci olarak ise, mevcut yasal
cercevenin temel eksiklikleri ele alinacaktir. Bu kapsamda 1982 BMDHS’ de 6ngortilen isbirligi
ylikiimliiliigliniin genel ve belirsiz formiilasyonu, 2001 UNESCO Sozlesmesi ile 1982 BMDHS
arasindaki hiyerarsik iliski ve ad hoc wuluslararas1 antlagsmalarmin yetersizligi

degerlendirilecektir.

Cesitli uluslararasi antlasmalarin taraf devletlere sualti kiiltiirel mirasinin korunmasina
yonelik yiikiimliiliikler getirmesine ve bu antlasmalarin deniz hukukunun genel
prensipleriyle uyumlu olmalarma ragmen, uygulama asamasinda cesitli zorluklarla
karsilasiimaktadir. Ozellikle denizcilikle ugrasan biiyiik devletlerinin ¢ogunlugu gesitli
nedenlerle 2001 UNESCO So6zlesmesi’'ne taraf olmaktan kaginmaktadir. Bu nedenledir ki bu
sOzlesmenin kiiresel ¢apta destek bulmasi — en azindan kisa vadede — uzak bir ihtimal gibi
gorinmektedir. Uygulamada gozlemlenen zorluklarin kismen de olsa giderilmesi igin
calismada muhtemel ¢6ziim Onerileri de sunulmaktadir. Bu oneriler, bolgesel sdzlesmelerin
tesvik edilmesini, 2001 UNESCO So6zlesmesi'ndeki sorunlar1 bertaraf edecek genis katiliml
yeni bir sozlesmenin hayata gecirilmesini ve bu antlagsmalarda bayrak ve kiy1 devletlerinin

yetkilerinin daha net bicimde ortaya konulmasini icermektedir.

Anahtar Kelimeler: Deniz hukuku, Sualt1 kiiltiirel mirasi, 2001 UNESCO S6zlesmesi, igbirligi.
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PROTECTION OF UNDERWATER CULTURAL HERITAGE IN INTERNATIONAL
LAW: LEGAL FRAMEWORK AND IMPLEMENTATION CHALLENGES

Sahin Eray KIRDIM*
ABSTRACT

Underwater cultural heritage remained almost completely free from human intervention until
the second half of the 20th century. However, as a result of technological advances, the
exploration and use of the sea and the seabed has increased, making the underwater cultural
heritage vulnerable to threats from human activities. Although there is no all agreed definition
of underwater cultural heritage in international law, it is possible to find a definition in the
2001 UNESCO Convention on the Protection of the Underwater Cultural Heritage, which is a
unique international document in this field. According to Article 1/1/a of the Convention, “all
traces of human existence having a cultural, historical or archaeological character which have
been partially or totally under water, periodically or continuously, for at least 100 years” is

considered underwater cultural heritage.

This study has two main objectives. Firstly, it will seek to clarify the legal framework on the
obligation of States to cooperate for the protection of underwater cultural heritage, in the
framework of the 1982 United Nations Convention on the Law of the Sea (UNCLOS), the 2001
UNESCO Convention for the Protection of the Underwater Cultural Heritage and other ad hoc
agreements on the protection of underwater cultural heritage. Secondly, the fundamental
deficiencies of the current legal framework will be addressed. In this context, the general and
vague formulation of the cooperation obligation foreseen in the 1982 UNCLOS, the
hierarchical relationship between the 2001 UNESCO Convention and the 1982 UNCLOS, and
the inadequacy of ad hoc international agreements will be evaluated.

Although various international agreements impose obligations on the state parties to the
protection of underwater cultural heritage and these agreements are compatible with the
general principles of the law of the sea, various difficulties are encountered in the
implementation phase. The majority of major maritime states, in particular, have refrained
from becoming parties to the 2001 UNESCO Convention for various reasons. For this reason,
the possibility of this convention gaining global support — at least in the short term — seems
unlikely. Possible solution suggestions are also presented in the study to partially eliminate
the difficulties observed in the implementation phase. These recommendations include
encouraging regional agreements, implementing a new convention with broad participation
that would eliminate the problems in the 2001 UNESCO Convention, and clarifying the

powers of flag and coastal states in these agreements.

* Asst. Prof. Dr., Ankara Yildirim Beyazit University, Faculty of Political Sciences, Department of
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AFETLER CAGINDA iKLiM ADALETI: iKLIM KRiZiNIN SORUMLULUGUNU KiM
ALACAK?
Zeynep ARDIC’
OZET

Iklim degisikliginin sebep oldugu dogal afetler diinyanin dért bir yaninda milyonlarca insanin
zarar gormesine neden olmaktadir. Bu afetlerin olumsuz etkileri s6z konusu oldugunda en
kirilgan konumda olan {ilkelerin iklim degisikligine yol acan kirlilige, 6zellikle de sera gaz1
emisyonlarina, en az katki veren tilkeler oldugu bilinmektedir. Iklim krizinin sonuglari
agisindan ciddi risk altinda olan bu {ilkeler, ekonomi ve gelismislik agisindan en dezavantajli
konumda olan {ilkeler arasindadir ve afetlerin sonuglariyla basa ¢ikma noktasinda elverisli
kaynaklara sahip degillerdir. Ote yandan, iklim degisikliklerinin miisebbibi diyebilecegimiz
iilkeler bu krizden en az etkilenenlerdir ve ortaya ¢ikan negatif sonuglarla basa ¢ikma
kapasitesine sahip olmalar1 bakimindan da avantajli konumdadir. Mevcut durum ¢ok ciddi
bir adaletsizlige sebep oldugu igin ‘iklim adaleti’ kavramu ortaya atilmistir. Iklim adaletinin
saglanmas1 en basit haliyle iklim degisikliginin yol actigr zararlarin adil bir bigimde
paylasilmasi anlamima gelmektedir. Meydana gelen zararlarin tazmin edilmesi ve gelecek
zararlarin minimize edilmesi igin gereken kaynaklarin iklim krizine sebep olan {ilkeler (ve
sirketler) tarafindan karsilanmas: gerektigi sikga tartisilsa da uygulamada boyle bir durum
gerceklesmis degildir. Sorumlulugun adil bir bi¢imde paylasilabilmesi igin uluslararasi
diizeyde gerekli hukuki diizenlemelerin yapilmasi, adil iklim politikalarimin olusturulmasi ve
bunlarin ilgili kurumlarca uygulamaya konulmasi gerekmektedir. Su anda bunu
gerceklestirebilecek yegane kurum Birlesmis Milletler olsa da halihazirda boyle bir irade
mevcut goriinmemektedir. Iklim adaletini saglayabilecek politika ve diizenlemelerin
yapilmasi ve uygulanmasi icin kiiresel/bolgesel kuruluslar, devletler ve sirketler basta olmak
iizere ilgili aktorler iizerinde baski kurulmasi elzemdir. Iklim kriziyle basa ¢tkmak ve iklim

adaletini gerceklestirebilmek ancak kolektif bir ¢aba ile miimkiindiir.

Anahtar Kelimeler: Iklim degisikligi, iklim adaleti, afet, sorumluluk.
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CLIMATE JUSTICE IN THE AGE OF DISASTERS: WHO WILL TAKE RESPONSIBILITY
FOR THE CLIMATE CRISIS?

Zeynep ARDIC”
ABSTRACT

Natural disasters caused by climate change cause damage to millions of people around the
world. When it comes to the negative impacts of these disasters, it is known that the most
vulnerable countries are those that contribute the least to the pollution that causes climate
change, especially greenhouse gas emissions. These countries, which are at serious risk of the
consequences of the climate crisis, are among the most economically and developmentally
disadvantaged countries and they lack the resources to cope with the consequences of
disasters. On the other hand, the countries that can be considered as the perpetrators of climate
change are the least affected by the crisis and are in an advantageous position in terms of
having the capacity to cope with the negative consequences. Since the current situation causes
serious injustice, the concept of 'climate justice' was introduced. In its simplest form, climate
justice simply means the fair sharing of the damages caused by climate change. Although it is
often argued that the resources needed to compensate for the damages incurred and to
minimize future damages should be provided by the countries (and companies) that caused
the climate crisis, this has not been the case in practice. In order for responsibility to be shared
fairly, necessary legal arrangements need to be made, fair climate policies need to be
formulated, and these arrangements and policies need to be implemented by relevant
institutions at the international level. Although the United Nations is currently the only
institution that can realize this, there does not seem to be such a will at present. It is essential
to put pressure on relevant actors, especially global/regional organisations, states and
corporations, to make and implement policies and regulations that can ensure climate justice.
Coping with the climate crisis and realizing climate justice is only possible through a collective
effort.

Keywords: Climate change, climate justice, disaster, responsibility
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ISLETME RiZIKOSU TEORIiSi CERCEVESINDE AFET DURUMUNUN
DEGERLENDIRILMESI
Fatih AYDIN"

OZET

Isyerinde ortaya gikan ve iscinin galismasina engel olan durumlar; isveren tarafindan edimi
kabulde temerriide diisiilmesi, isyerinde uygulanan grev veya baska isyerlerindeki is
miicadeleleri neticesinde meydana gelebilecegi gibi deprem, yangin, sel gibi afet kaynakh da
olabilir. Iscinin is gorme borcu bakimindan isgiiciinii isverenin emrinde bulundurmasi yeterli
kabul edildigi takdirde, afet durumunda isverenin isi kabulde temerriide diismesi ve ticret
odemekle yiikiimlii tutulmasi s6z konusu olacaktir. Ancak is gorme borcunun yerine
getirilmesi icin fiilen ¢alismanin sart oldugu kabul edilirse bu sefer imkansizlikla ilgili Tiirk
Borg¢lar Kanunu (TBK) m.136 hiikmii uygulanacak ve is¢i edimini yerine getirmemekle birlikte
ticretinden mahrum kalacaktir. Bu takdirde isverenin koruyucu onlem almamasi, isgiyi
koruma ve gozetme borcuna aykir1 davranmasi, gerekli talimatlar1 vermekten kaginmasi gibi

sinirl hallerde temerriide diistiigii kabul edilebilir.

Alman hukuku mengeli alan teorisine gore grev disindaki tiim ifa engelleri isverenin riziko
alanina girmekte ve is¢inin {icret hakkini ortadan kaldirmamaktadir. Bu baglamda isyerine
yildirim diismesi, sel, yangin gibi afet sayilabilecek durumlar isletme rizikosu kapsaminda
degerlendirilmektedir. Bu teoriye gore c¢alisilmayan stireler igin {icret Odeme
yukiimliiliiglintin tek sinir1 igsletme varhigmin tehlikeye diisecek olmasidir. Diger bir deyisle
isciye ticret ddenmesinin devami halinde isletmenin ekonomik varlig1 riske girecek ise borcun
tamamen ortadan kalkmasi veya ticretten indirim yapilmasi séz konusu olacak, aksi takdirde
isci afet sebebiyle ¢alismadig1 halde iicretinin tamamina hak kazanacaktir. Isletme rizikosu
teorisi Alman doktrininde ve Federal Is Mahkemesi kararlarinda uzun yillar tartisildiktan
sonra kanuni dayanaga da kavusmustur (§ 615 BGB) Ancak s6z konusu hiikiim ve kavram
tizerindeki tartismalar halen devam etmektedir. Isvicre hukukunda 6zellikle afet durumunda
isletme rizikosu geregi igverene yiikletilen sorumlulugun yumusatilmas: gerektigi yoniinde

goriisler olsa da konunun tartismali oldugunu ifade etmek gerekir.

Hukukumuzda miicbir sebepler de dahil olmak tizere, isyerinde ortaya ¢ikan ve isginin
calismasma engel olan afet hallerinin TBK agisindan isi kabulde temerriit sonucunu
doguracag1 genel kabul goriir. Bildiri igeriginde afet halinde Is Kanununda kisa galisma,
zorlayici sebeplerle ilgili hiikiimler ile TBK m.408 ve 409 dahil olmak iizere ticret 5deme borcu

mukayeseli olarak ele alinacak ve isletme rizikosu teorisi baglaminda degerlendirilecektir.

Anahtar kelimeler: igletme rizikosu, afet, miicbir sebep, ticret 5deme borcu
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EVALUATION OF DISASTER SITUATION WITHIN THE FRAMEWORK OF
OPERATIONAL RISK THEORY

Fatih AYDIN"
ABSTRACT

Situations that arise at the workplace and prevent the worker from working may occur as a
result of the employer's default in accepting the performance, a strike at the workplace or
labour disputes in other workplaces, or may be caused by disasters such as earthquakes, fires,
floods. If it is deemed sufficient for the employee to have his labour force at the disposal of the
employer in terms of the obligation to perform the work, in case of a disaster, the employer's
default in accepting the work and being obliged to pay wages will be in question. However, if
it is accepted that actual work is a condition for the fulfilment of the obligation to perform the
work, then the provision of Article 136 of Turkish Code Of Obligations (TBK) regarding
impossibility will be applied and the employee will be deprived of his wages although he will
not fulfil his performance. In this case, it can be accepted that the employer is in default in
limited cases such as not taking protective measures, violating the obligation to protect and

observe the worker, and refraining from giving the necessary instructions.

According to the field theory originating from German law, all performance obstacles other
than strikes fall within the employer's risk area and do not eliminate the employee's right to
wages. In this context, disasters such as lightning strikes to the workplace, floods and fires are
considered within the scope of operational risk. According to this theory, the only limit to the
obligation to pay wages for periods not worked is that the existence of the enterprise will be
jeopardised. In other words, if the economic existence of the enterprise will be jeopardised by
the continuation of the payment of wages to the employee, the obligation will be completely
cancelled or the wage will be deducted, otherwise, the employee will be entitled to the full
amount of his wage even though he did not work due to the disaster. The theory of enterprise
risk has been discussed in the German doctrine and in the decisions of the Federal Labour
Court for many years and has now found a legal basis (§ 615 BGB). Although there are opinions
in Swiss law that the liability imposed on the employer due to business risk in case of disaster

should be softened, it should be stated that the issue is controversial.

In our law, it is stated that disaster situations, including force majeure, which occur in the
workplace and prevent the employee from working, will result in default in accepting the work in
terms of the TBK. In the content of the paper, the provisions of the Labour Law on force majeure
and the obligation to pay wages in case of disaster, including Articles 408 and 409 of the TBK, will

be discussed comparatively and evaluated in the context of the operational risk theory.

Keywords: Operational risk, disaster, force majeure, wage payment obligation.
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SOSYAL GUVENLIK HUKUKUNDA AFET DURUMUNA iLiSKIN TEMEL
DUZENLEMELER
Hatice Duygu OZER"

OZET

Afetler, insan ve toplum hayatini olumsuz yonde etkileyen olaylar olup, bu olaylarin verdigi
zararlarin ortadan kaldirilabilmesi icin farkli disiplinlerce hem kendi alanlarina 6zgii hem de
multi-disipliner yaklasimla diizenlemeler hazirlanmistir. Bu c¢alismada, afetlerin sosyal
giivenlik hukukuna olan etkisi incelenecektir. Calisma yasaminin afetlerden gordiigii zararin
yansimasi olarak, isverenlere ve c¢alisanlara iliskin bazi yiikiimliiliiklerinin esnetilmesi
gerekliligi ortaya ¢ikmaktadir. Sosyal giivenlik sisteminde afet durumlariyla baglantili
diizenlemeler sadece 5510 say1l1 Sosyal Sigortalar ve Genel Saglik Sigortas: Kanunu'nda (SSG-
SSK) degil, farkl1 yasal diizenlemelerde de karsimiza ¢ikmaktadir. Bunlar arasinda 3294 sayili
Sosyal Yardimlagsma ve Dayanigsmay1 Tesvik Kanunu, 2090 sayil1 Tabii Afetten Zarar Goren
Ciftcilere yapilacak Yardimlar Hakkinda Kanun, 4123 sayili Tabii Afet Nedeniyle Meydana

Gelen Hasar ve Tahribata Hizmetlerin Yiiriitiilmesine Dair Kanun'u saymak miimkiindiir.

Inceleme konumuz ise, sadece 5510 sayili Kanun’da yer alan afetlere 6zgii diizenlemelerle
siirh olacaktir. (SSGSSK), afet kavramina iligskin olarak agik bir tanimlamaya yer vermemis
olmakla birlikte, bu konuda temel Kanun olan 7269 sayili Umumi Hayata Miiessir Afetler
Dolayisiyla Alinacak Tedbirlerle Yapilacak Yardimlara Dair Kanun ile tanimlanan afet
kavramimi kabul etmektedir. Ancak is ve sosyal gilivenlik hukukundaki bu mabhiyetteki
diizenlemeler sadece “afet” 6zelinde degil, zorlayici1 neden olarak belirlenmekte olup, afeti de
icine alan, agir hastalik, agir kaza, tutukluluk ve sabotaj gibi baska durumlar1 da kapsayan
daha genis bir sekilde diizenlenmektedir. Dolayisiyla afet ve diger durumlara iliskin alinan
tedbirlerin ortak yanini, is¢i veya isverenlerin ya da sigortalilarin ticari veya ekonomik

kayiplara ugramis olmalar1 olugturmaktadar.

SSGSSK'da afet durumlarma iliskin iki 6zel diizenleme bulunmaktadir. Bunlardan ilki, “genel
saglik sigortasindan yararlanma” durumudur. Ikincisi ise, sigortali yiikiimliiliiklerinden olan
bazi “belgeleri verme ve prim ddemeye dair siirelerin ertelenmesi”dir. Bildirinin igerigini de
bu iki diizenlemeye yonelik detaylar olusturmaktadir. Anilan diizenlemelerin uygulamaya

yansimasimnin nasil oldugu da degerlendirilecektir.

Anahtar Kelimeler: Afet, Miicbir Sebep, Primlerin Ertelenmesi, Dogal Afet Provizyonu.
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BASIC REGULATIONS ON DISASTER IN SOCIAL SECURITY LAW
Hatice Duygu OZER"
ABSTRACT

Disasters are events that negatively affect human and social life, and in order to eliminate the
damage caused by these events, regulations have been prepared by different disciplines, both
specific to their fields and with a multi-disciplinary approach. In this study, the impact of
disasters on social security law will be examined. As a reflection of the damage that working
life suffers from disasters, there is a need to relax some of the obligations of employers and
employees. Regulations related to disaster situations in the social security system are found
not only in the Social Insurance and General Health Insurance Law No. 5510 (SSGSSK) but
also in different legal regulations. Among these, it is possible to list the Social Assistance and
Solidarity Encouragement Law no. 3294, the Law no. 2090 on Assistance to Farmers Damaged
by Natural Disasters, and the Law no. 4123 on the Execution of Services for Damage and

Destruction Caused by Natural Disasters.

Our subject of review will be limited to disaster-specific regulations in Law No. 5510. Although
(SSGSSK) does not provide a clear definition of the concept of disaster, it accepts the concept
of disaster as defined by the Law No. 7269 on Measures to be Taken and Assistance to be
Provided Due to Disasters Affecting Public Life, which is the basic Law on this subject.
However, the regulations of this sunject in the labour and social security law are not only
specific to ‘disaster’, but are determined as a compelling reason and are regulated in a broader
manner, including other situations such as severe illness, severe accident, detention and
sabotage. Therefore, the common aspect of the measures taken regarding disasters and other
situations is that workers, employers or insured people have suffered commercial or economic

losses.

There are two special regulations regarding disaster situations in SSGSSK. The first of these is
the situation of "benefiting from general health insurance". The second is the "postponement
of the deadlines for submitting documents and paying premiums", which are some of the
insured's obligations. The content of the declaration consists of details regarding these two
regulations. It will also be evaluated how the aforementioned regulations are reflected in

practice.

Keywords: Disaster, Force Majeure, Postponement of Premiums, Natural Disaster Provision.
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ISVERENIN ALMAKLA YUKUMLU OLDUGU iS SAGLIGI VE GUVENLI
ONLEMLERININ DEPREM BOLGESINDEKI ISYERLERI BAKIMINDAN
DEGERLENDIRILMESI
Metin PEHLIVAN"

OZET

Calisma yasaminda, isyerinde gerceklestirilen isin niteliginden ya da isyerinin bulundugu
fiziki alandan kaynakli tehlikeler bulunmaktadir. Deprem de isyerindeki faaliyeti ve
calisanlar: etkileyen tehlikelerden bir tanesidir. Tiirkiye’de belirli yer ve bolgeler, fay hatlar:
tizerinde bulunmasindan dolay1 deprem riski altindadir. Deprem, isyerinde faaliyetin kismen
veya tamamen durmasina neden olan dogal bir afettir. Bundan dolay1 genelde tiim isverenler
ozelde ise deprem bolgesindeki faaliyette bulunan isverenler deprem 6ncesi, deprem ani ve
sonrasinda isyerinde faaliyetine devam edebilmek, calisanlarin is saghgi ve giivenligini
saglayabilmek igin bir¢ok onlem almasi gerekmektedir. Bu baglamda 0Ozellikle fay hatti
tizerinde bulunan yerlesim yerlerinde faaliyette bulunan isverenler oncelikle isyeri ve
isyerindeki faaliyete iligkin bir risk degerlendirmesi yapmasi gerekecektir. Isyerinin tehlike
smifina gore yapilan risk degerlendirmesinin sonuglarma gore deprem riskine karsi, deprem
aninda ve deprem meydana geldikten sonra ¢alisanlarin bilgilendirilmesi ile gerekli egitimleri
saglanmakla yiikiimliidiir. Deprem, isyerinde mal veya hizmet {iretimi devam ederken de
meydana gelebilir. Deprem aninda ¢alisanlarin acil durum olarak ne sekilde davranacaklars,
gorev ve sorumluluklarmin neler olduguna iliskin acil durum planini hazirlamak, isyerinin
biiytikliigi, isyerindeki faaliyetinin niteligi de dikkate alinarak galisanlarin saglikli ve giivenli
bir sekilde dnceden kararlastirilan giivenli alanlara tahliyelerini gerceklestirmek de isverenin

yiiktimliiliikleri arasindadir.

Anahtar Kelimeler: Afet, Deprem, Isveren, Isyeri, Is Saglig1 ve Giivenligi Onlemleri.

EVALUATION OF THE OCCUPATIONAL HEALTH AND SAFETY MEASURES THAT
THE EMPLOYER IS OBLIGATION TO TAKE, REGARDING THE WORKPLACES IN
THE EARTHQUAKE ZONE

Metin PEHLIVAN®
ABSTRACT

In working life, there may be dangers arising from the nature of the work performed in the
workplace or the physical area where the workplace is located. Earthquake is one of the

hazards that affects workplace activities and employees. Certain places and regions in Turkey

*Dr. Ogr. Uyesi, Kirikkale Universitesi Calisma Ekonomisi ve Endiistri iligkileri, ORCID ID: 0000-0002-
7214-9563.
* Assoc. Prof. Dr., Kirikkale University Labour Economics and Industrial Relations.
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are at risk of earthquakes because they are located on fault lines. An earthquake is a natural
disaster that causes partial or complete cessation of activity in the workplace. For this reason,
all employers in general, and employers operating in the earthquake zone in particular, must
take many precautions to continue their activities in the workplace before, during and after
the earthquake and to ensure the occupational health and safety of their employees. In this
context, employers, especially those operating in settlements located on the fault line, will first
need to make a risk assessment regarding the workplace and the activity in the workplace.
According to the results of the risk assessment made according to the hazard class of the
workplace, it is obligatory to inform the employees and provide the necessary training against
the risk of earthquake, during and after the earthquake occurs. Earthquakes can also occur
while the production of goods or services continues in the workplace. The employer must
prepare an emergency plan regarding how employees will act in case of an emergency and
what their duties and responsibilities are in case of an earthquake. Taking into account the size
of the workplace and the nature of the activity in the workplace, the employee will be
responsible for evacuating the employees to pre-determined areas in a healthy and safe

manner.

Keywords: Disaster, Earthquake, Employer, Workplace, Occupational Health and Safety

Precautions

INONU Uluslararasi Afet, Cevre ve Hukuk Kongresi 2024

94



KKTC'DE MEYDANA GELEBILECEK BiR DEPREMDE UYGULANACAK TAZMINAT
SORUMLULUGU
Cenan ESKIMUHTAROGLU*

OZET

Kibris bulundugu konum itibariyle her ne kadar stratejik 6neme sahip olsa da bunun yaninda
onemli depremlerin gerceklestigi, Afrika, Anadolu ve Arap levhalariin kesisme alninda yer
almaktadir. Adada ge¢miste 6nemli depremler meydana gelmistir. Bahse konu depremlerin
meydana gelmesinde, Kibris Yayi'min ve Helen Yayi'min etkisi biiyiiktiir. Bu denli énemli
depremlerin yasandig1 ve yasanma riskinin de devam ettigi adada, toprak yapisinin da 6nemli
bazi yerlesim yerleri agisindan sorun yaratabilecek nitelikte oldugu arastirmalarla tespit
edilmistir’. Bu kadar onemli faktor bir arada oldugu zaman iilke yonetimlerinin inisiyatif
alarak, bazi onlemleri 6n plana ¢ikarma yiikiimliliikleri vardir. S6z konusu onlemler,
uygulamada hukuk ile konulmali ve hukuk ile denetlenmelidir. Ancak bu kadar deprem
faktoriine ragmen adada, Ozellikle sorumluluk hukuku acisindan yasal diizenlemelerin,
deprem ve dogal afet konularinda yetersiz oldugu tespit edilmistir. Bunun yaninda KKTC de
Yargitay kararlar1 da incelendigi zaman, sorumluluk hukuku agisindan, deprem ve dogal afete

yonelik, herhangi bir bulguya rastlanilmamustir.

Deprem iilkesi olan Kibris Adasi'nin, Kuzeyi 6zelinde soyleyecek olursak depremin getirecegi
zararlar1 onleyici onlemler alinmadig: gibi, deprem sonrasinda ortaya ¢ikabilecek zararlarin
giderilmesi agisindan da hicbir diizenleme olmadi$1 ortadadir. Bu teblig ile amaclanan, bir
deprem veya dogal afet sonrasi ortaya g¢ikabilecek zararlarin giderilmesi konusunda
uygulanabilecek hukuku, Tiirk ve Ingiliz Hukuk sistemleri cercevesinde ele alarak

degerlendirmektir.

Anahtar Kelimeler: KKTC Hukukunda Deprem Sorumlulugu, Haksiz Fiil, Maddi-Manevi

Zarar

LIABILITY FOR DAMAGES IN THE EVENT OF AN EARTHQUAKE IN THE TRNC
Cenan ESKIMUHTAROGLU*
ABSTRACT

Although Cyprus has strategic importance due to its location, it is also located at the
intersection of the African, Anatolian and Arabian plates, where significant earthquakes occur.
Significant earthquakes have occurred on the island in the past. The Cyprus Arc and the

Hellenic Arc have a great influence on the occurrence of these earthquakes. It has been

*Dr. Ogretim Uyesi, Uluslararasi Final Universitesi Hukuk Fakiiltesi, ORCID ID: 0000-0001-7679-8897.
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determined by research that the soil structure of the island, where such important earthquakes
have occurred and the risk of such earthquakes continues to be experienced, is also of a nature
that may cause problems for some important settlements. When such important factors come
together, the governments of the country have an obligation to take the initiative and bring
certain measures to the forefront. These measures should be enforced by law and supervised
by law. However, despite the earthquake factor, it has been determined that legal regulations,
especially in terms of liability law, are inadequate in earthquake and natural disaster issues on
the island. In addition to this, when the decisions of the Court of Cassation in the TRNC are
examined, there is no finding regarding earthquake and natural disasters in terms of liability

law.

In the northern part of the island of Cyprus, which is an earthquake country, it is obvious that
there are no measures taken to prevent the damages caused by the earthquake, and there is no
regulation in terms of eliminating the damages that may arise after the earthquake. The aim of
this communiqué is to evaluate the law applicable to the compensation of damages that may
arise after an earthquake or natural disaster within the framework of the Turkish and English

legal systems.

Keywords: Earthquake Liability under TRNC Law, Tort, Material and Moral Damage
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SURDURULEBILIRLIGIN DESTEKLENMESi VE CEVRENIN KORUNMASINDA
ONEMLI YERE SAHIP OLABILECEK PAYLASIM PLATFORMLARININ HUKUKEN
DESTEKLENMESI YOLUNDA BiR ADIM: PLATFORMUN SUNULAN MAL VE
HiZMETLERDEN SORUMLULUGUNUN BELIRLENMESi
Ekin KORKMAZ GOKA"

OZET

Dijitallesme ve i, yasam ve tiiketim aligkanliklarmin degismesiyle “paylasim”, kisilerin sosyal
gevrelerinin sinirlarini asarak ekonomik bir faaliyete doniismiistiir. “Paylagim platformlar1”
araciligiyla, emek ve diger kaynaklar, kullanicilarin yorum ve geri doniislerinin sagladigi
giivene dayali olarak esitler arasinda ortak kullanima tabi tutulmustur. Paylasim/is birligi
modeli 6zellikle ulasim (6rnegin Uber, BlaBlaCar) ve konaklama (6rnegin Airbnb) alanlarinda
one ¢ikmis, tiim diinyada biiyiik bir hizla yayginlasmistirt. AB Komisyonunun 2016 tarihli
“Paylasim Ekonomileri Ajandasi”’ndat paylasim ekonomisinin yayginlastirilmasmin
kaynaklarin paylasimli ve verimli kullanilmasini saglayarak siirdiiriilebilirligin desteklenmesi
amacina; Ozellikle ara¢ paylasimi gibi orneklerin de gevrenin korunmasina onemli katkilar
sagladig1 ortaya konulmustur. Benzer sekilde, Birlesmis Milletler'in “2030 Stirdiiriilebilir
Kalkinma Hedefleri”S kapsaminda da paylasim platformlar1 bir¢ok hedefle yakindan

iligkilendirilmistir.

Kuskusuz, bu platformlardan faydalanmak, hukuki altyapilarmin saglikli olusturulmasiyla
miimkiindiir. Bu konuda ortaya ¢ikan 6zel bir sorun, bu platformlarin platformda sunulan
mal ve hizmetlerin ayiplarindan sorumlu tutulup tutulamayacaklaridir. Mesele, 6ziinde, iiriin
sorumlulugu kurallar: ile dijital platformlara iliskin olarak mevzuatta ve yargr uygulamasinda
benimsenen “pasif aracimin  sorumsuzlugu” prensibinin nasil bagdastirilacagr noktasinda
toplanmaktadir. Tiirk hukukunda, 6563 sayili Elektronik Ticaretin Diizenlenmesi Hakkinda
Kanun'un 9. maddesi “arac1 hizmet saglayicilarin”, “hizmet saglayicilar” tarafindan sunulan
iceriklerin hukuka aykiriigindan sorumlu olmadigini diizenlemektedir. Ancak paylagim
platformlarinin, platformda sunulan mal veya hizmet bakimindan ne zaman “aktif” ne
zamansa “pasif” konumda olduklarinin tespiti her durumda kolay degildir. Bunun yar sira,
paylasim platformlarinin kendi i¢inde de farklilik gosterebilmesi, bunlarin ortak kurallara tabi
tutulup tutulamayacag1 sorusunu beraberinde getirir. Bunun disinda, 6563 sayili Kanunda

konuyla ilgili bir diizenlemeye yer verilmediginden, bu platformlarin sorumlulugu ancak

* Dr. Ogr. Uyesi, Atilim Universitesi Hukuk Fakiiltesi Medeni Hukuk ABD, ORCID: 0000-0003-3711-
7360.
* Bazi istatistikler icin bkz. https://single-market-economy.ec.europa.eu/single-

market/services/collaborative-economy en; https://www.statista.com/statistics/831104/revenue-

growth-of-the-global-sharing-economy-platform/.

t AB Komisyonu, COM (2016) 356.

§ Birlesmis Milletler, Transforming our World: The 2030 Agenda for Sustainable Development.
https://sdgs.un.org/publications/transforming-our-world-2030-agenda-sustainable-development-17981

INONU Uluslararasi Afet, Cevre ve Hukuk Kongresi 2024

97


https://single-market-economy.ec.europa.eu/single-market/services/collaborative-economy_en
https://single-market-economy.ec.europa.eu/single-market/services/collaborative-economy_en
https://www.statista.com/statistics/831104/revenue-growth-of-the-global-sharing-economy-platform/
https://www.statista.com/statistics/831104/revenue-growth-of-the-global-sharing-economy-platform/
https://sdgs.un.org/publications/transforming-our-world-2030-agenda-sustainable-development-17981

7223 sayili Uriin Giivenligi ve Teknik Diizenlemeler Kanunu kapsaminda dogabilecektir.
Ancak bu mevzuat da bircok yoniiyle giintimiiziin ihtiyaclarin1 karsilamaktan uzaktir.
Sunusumuzda AB’de -6zellikle Uriin Sorumlulugu Direktifine iliskin calismalar baglaminda-

yapilan ¢alismalar aktarilacak, hukukumuz bakimindan onerilerde bulunulacaktir.

Anahtar Kelimeler: Siirdiriilebilirlik, Cevrenin korunmasi, Paylasim platformlari, Uriin

Sorumlulugu

A STEP TOWARDS SUPPORTING SHARING PLATFORMS LEGALLY:
DETERMINING LIABILITY OF THE PLATFORMS FOR DEFECTIVE GOODS AND
SERVICES

Ekin KORKMAZ GOKA®
ABSTRACT

In the face of rapid digitalization and changes in work, living and consumption habits,
“sharing” has transcended the boundaries of people's social circles and turned into an
economic activity. Through “sharing platforms”, labor and other resources are made available
for common use among peers (“peer-to-peer”), based on the trust provided by comments and
feedback from previous users. The collaborative/sharing economy model, which is generally
based on “use” rather than “ownership”, has become particularly prominent in the fields of
transportation (e.g. Uber, BlaBlaCar) and accommodation (e.g. Airbnb), and has spread
rapidly around the world*. The EU Commission's “Sharing Economies Agenda” of 2016*
demonstrated that the expansion of the sharing economy supports sustainability and
contributes significantly to environmental protection by enabling the shared and efficient use
of resources. Similarly, within the scope of the United Nations' “2030 Sustainable

Development Goals”, sharing platforms are closely associated with many goalsS.

It is undoubtedly possible to benefit from these platforms only if their legal infrastructure is
properly established. A particular problem that arises in this regard is whether these platforms
can be held liable for the defects of the goods and services offered on the platform. Reconciling
the product liability rules with the principle of “non-liability of the passive intermediary”
adopted in the legislation and judicial practice regarding digital platforms lies at the heart of
the matter. In Turkish law, Article 9 of the Law No. 6563 on the Regulation of Electronic

Commerce regulates that “intermediary service providers” are not liable for the illegality of

* Assistant Professor at Atilim University Faculty of Law, Civil Law Department.
t See for example https://single-market-economy.ec.europa.eu/single-market/services/collaborative-

economy_en; https://www.statista.com/statistics/831104/revenue-growth-of-the-global-sharing-

economy-platform/.

+ EU Commission COM (2016) 356.

§ United Nations, Transforming our World: The 2030 Agenda for Sustainable Development.
https://sdgs.un.org/publications/transforming-our-world-2030-agenda-sustainable-development-17981
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the content provided by “service providers”. However, on one hand, it is not always easy to
determine when sharing platforms are “active” and when they are “passive” in terms of the
goods or services offered on the platform. On the other hand, sharing platforms may also differ
within themselves which raises the question whether they can be subject to common rules.
Furthermore, since Law No. 6563 does not provide a solution to the subject, the liability of
these platforms can only arise under the Law No. 7223 on Product Safety and Technical
Regulations- which is far from meeting today's needs in many aspects. In this presentation, I
will first present the studies conducted in the EU -especially in the context of the Product

Liability Directive- and then conclude with recommendations for Turkish law.

Keywords: Sustainability, Environmental protection, Sharing platforms, Product Liability.
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DEPREM SONRASI YIKIM VE ENKAZ KALDIRMA iSLERi NEDENIYLE CEVRENIN
KIiRLETILMESINDEN DOGAN HUKUKi SORUMLULUK
Esin OZTEN"

OZET

Diinyada ve iilkemizde yasanan dogal afetler sosyal, ekonomik ve gevresel pek ¢ok problemi
de beraberinde getirmektedir. Afetlerin sonrasinda yasamin tekrar normale dénmesi, afetlerin
olumsuz sonuglarmin ortadan kaldirilmas: gerekmektedir. Yakin tarihte yasanan ve iilkemiz
igin biiyiik bir felaket olan 6 Subat depreminin yaralar1 pek ¢ok alanda hala sarilmaya
calisilmaktadir.

Deprem sonrasinda ¢ok sayida bina deprem esnasinda ve sonrasinda yikilmis, bir¢ok bina da
hasar almistir. Kamu idarelerince enkazlarin kaldirilmasi, yikilma riski tagiyan binalarin tespit
edilmesi ve yikim kararlari alinmas1 gerekmistir. Deprem sonrasinda yapilan inceleme ve
degerlendirmelerle tespit siiregleri yiriitiilmekte ve enkaz kaldirma ve yikim islemleri
yapilmaktadir. Yikim islemi ya bina malikleri tarafindan ya da idarenin yikim ihalesi ile yikim
yetkisi verdigi 6zel hukuk kisileri tarafindan yapilmaktadir. Yikim esnasinda insan saghgimna
zararli oldugu bilinen asbest gibi kimyasal maddeler ortaya ¢ikabileceginden mevzuatta 6zel
onlemler ve teknikler ongoriilmiistiir. Tebligimizde yikim islemleri sirasinda ortaya ¢ikan ve
cevre kirliligine sebep olacak nitelikte olan kimyasallarin havaya karigmasi ve insan sagligina
zarar vermesi tehlikesi karsisinda 2872 Sayili Cevre Kanununun 28. maddesi uyarinca 6zel

hukuk kisilerinin ve devletin sorumlulugu hususuna deginilecektir.

Bu tebligde, deprem sonrasi enkaz kaldirma ve yikim islemleri sirasinda ortaya ¢ikan gevre
kirliligi ve bu kirliligin neticesinde dogabilecek zararlardan bahsedilerek, kusursuz bir
sorumluluk tiirti olarak Cevre Kanunu m. 28 hiikmiiniin uygulanabilirligi ve sartlari, yarg:
kararlarindan da faydalanilarak degerlendirilecek ve diger sorumluluk tiirleri ile yarismasi
incelenecektir. Bina maliklerinin yikimi gerceklestirmesi durumunda gevre kirliligi meydana
gelirse komsuluk hukuku ve ¢evre hukuku gergevesinde sorumluluklarindan bahsedilecek ve
nihayet uzun siire sonra ortaya c¢ikabilecek zararli sonuglar agisindan Cevre Kanunu ile
diizenlenen zamanasimi siiresine iliskin degerlendirme yapilarak, tartismali hususlarda

¢Ozim Onerileri sunulacaktir.

Anahtar Kelimeler: Deprem, yikim ve enkaz kaldirma, Cevre kirliligi, ¢evrenin

kirletilmesinden dogan hukuki sorumluluk.

* Ars. GOr., Trabzon Universitesi Hukuk Fakiiltesi Medeni Hukuk Anabilim Dali, e-mail:
torunesin@gmail.com, ORCID: 0000-0002-4558-8587.
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LEGAL LIABILITY FOR ENVIRONMENTAL CONTAMINATION RESULTING FROM
DEMOLITION AND DEBRIS REMOVAL ACTIVITIES FOLLOWING THE
EARTHQUAKE

Esin OZTEN"
ABSTRACT

Natural disasters in the world and in our country cause many social, economic and
environmental problems. After disasters, life should return to normal and the negative effects
of disasters should be eliminated. The wounds of the recent 6 February earthquake, which was

a great disaster for our country, are still being healed in many areas.

After the earthquake, many buildings collapsed during and after the earthquake, and many
buildings were damaged. Public administrations had to remove debris, identify buildings at
risk of collapse and make demolition decisions. After the earthquake, identification processes
are carried out through surveys and assessments, and debris removal and demolition
operations are carried out. Demolition is carried out either by the building owners or by
private persons authorised by the administration through demolition tenders. As demolition
can release chemical substances such as asbestos, which are known to be harmful to human
health, special precautions and techniques are required by law. Our communiqué deals with
the responsibility of private persons and the State, in accordance with Article 28 of the
Environmental Law No. 2872, in the face of the danger of chemicals that may be released
during demolition operations and that may cause environmental pollution and damage to
human health.

This communiqué discusses the environmental pollution caused by the removal of debris and
the demolition of buildings after the earthquake and the damage that may be caused by this
pollution, evaluates the applicability and conditions of the provision of Article 28 of the
Environmental Code as a type of strict liability on the basis of judicial decisions, and examines
its competition with other types of liability. Finally, with regard to the harmful effects that may
occur after a long period of time, the statute of limitations provided for in the Environmental

Law is evaluated and solutions to the controversial issues are offered.

Keywords: Earthquake, destruction and debris removal, environmental pollution, legal

liability for environmental pollution.
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TASINMAZ MULKIYETININ SINIRLAMALARINDAN BiRi OLARAK TARIM
ARAZILERININ ARAZi KULLANIM PLANLARINA UYGUN KULLANILMASI
YUKUMLULUGU

Eyliil Can KOSE'
OZET

Calismamizin konusu, tarim arazilerinin 3.7.2005 tarihinde yiiriirliige giren 5403 sayili Toprak
Koruma ve Arazi Kullanimi Kanunu (TKAKK) uyarinca hazirlanan arazi kullanim planlarina
uygun olarak kullanilma ytikiimliliigliniin ve so6z konusu yiikiimliiliige aykir1 davraniglara
uygulanacak yaptirimlarin incelenmesidir. Ayni zamanda bu yiikiimliiliigiin, ¢evrenin

korunmas: ve dogal afetlerle olan iligkisi de ortaya konulacaktir.

Bilindigi iizere miilkiyet hakki, sahibine o esya {izerindeki en genis yetkileri taniyan ayni
haktir. Fakat miilkiyet hakki kanunda yer alan smirlamalara uygun olarak kullanilmak
durumundadir. Bu smirlamalar 6zellikle tasmnmaz miilkiyetinde karsimiza g¢ikmaktadir.

Bunlardan birisi de, tarim arazilerinin amacina uygun olarak kullanilmasi zorunlulugudur.

TKAKK m. 10-11 uyarinca hazirlanan tarimsal amagl arazi kullanim planlarinda, tarim
arazilerinde topragin kimyasal, fiziksel ve biyolojik 6zelliklerinin siirekli tiretim saglayacak
sekilde korunarak kullanilmasi hedeflenir. Tarim arazilerinin TKAKK’da belirtilen istisnalar
hari¢ olmak iizere, bu planlarda belirtilen amagclar disinda kullanilmas: yasaklanmistir. Arazi
kullanim planlarma aykir1 hareket edilmesi halinde idari ve adli para cezalarinin
uygulanmasimin yani sira, bu planlara aykiri biitiin yapilarin yiktirilmasi yaptirimi da

ongoriilmiistiir.

78 milyon hektar yiizélgtimiine sahip olan tilkemizin yaklasik ticte birini teskil eden 24 milyon
hektar alan, ekilebilir tarim arazisidir. Tarim arazilerinin bu vasfini yitirmemesi igin, 6ncelikle
tarimsal faaliyet disinda bir amacgla kullanilmamas: gerekir. Buna ek olarak, her tarim
arazisinin toprak yapisi, bulundugu cografi kosullar ve iklim gibi unsurlar g6z 6niine alinmals;
tarimsal faaliyetler o tarim arazisinin ozelliklerine uygun sekilde yapilmalidir. Aksi halde,
tizerinde tarim yapilan topraklarin kaybedilmesi riski ortaya ¢ikar. Bu ise hem kuraklik, kitlik
gibi olumsuz durumlara hem de dogal afetlerin yasanmasma yahut yasanan afetlerden
insanlarin daha ¢ok zarar gérmesine sebebiyet verir. Ornegin, tarimsal verimliligi ¢ok yiiksek
olan aliivyonlu topraklara yerlesim alanlarmin kurulmas: durumunda, bu bolgede meydana
gelen depremlerde binalarin yikilma riski ¢ok ytiiksek olmaktadir. Yahut bitki Ortiistiniin
susuzluktan kurumus bir hale gelmesi, orman yangin riskini arttirmaktadir. Bahsettigimiz
biitiin bu unsurlar arasindaki iligki, tarim arazilerinin amacimna uygun olarak kullanilmasimin

onemini ortaya koymaktadir.

* Ars. Gor. Dr., Istanbul Beykent Universitesi Hukuk Fakiiltesi Medeni Hukuk Anabilim Dals,
eylulkose@beykent.edu.tr, ORCID: 0000-0002-4823-4952.
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THE OBLIGATION TO USE AGRICULTURAL LAND IN ACCORDANCE WITH THE
LAND USE PLANS AS ONE OF THE LIMITATIONS OF IMMOVABLE PROPERTY

Eyliil Can KOSE'
ABSTRACT

The subject of our study is to examine the obligation to use agricultural lands in accordance
with the land use plans prepared according to the Soil Conservation and Land Use Law
(SCLUL) No. 5403, which entered into force on 3.7.2005, and the sanctions to be imposed for
behaviors contrary to this obligation. At the same time, the relationship between this

obligation and the protection of the environment and natural disasters will also be revealed.

Asitis known, the right of property is the right in rem that grants the owner the widest powers
over the property. However, the property right must be used in accordance with the
limitations set forth in the law. These limitations are especially encountered in immovable
property. One of them is the obligation to use agricultural lands in accordance with their

purpose.

In the land use plans for agricultural purposes prepared pursuant to Art. 10-11 of the SCLUL,
it is aimed to preserve and use the chemical, physical and biological properties of the soil in
agricultural lands in a way to ensure continuous production. It is prohibited to use agricultural
lands for purposes other than those specified in these plans, except for the exceptions specified
in the SCLUL. In case of violation of land use plans, administrative and judicial fines are

imposed, as well as the sanction of demolition of all structures in violation of these plans.

Tiirkiye has 78 million hectares of surface area and 24 million hectares of arable agricultural
land, which constitutes approximately one third of this area. In order for agricultural lands
not to lose this quality, they should not be used for any purpose other than agricultural
activities. In addition, factors such as the soil structure, geographical conditions and climate
of each agricultural land should be taken into consideration; agricultural activities should be
carried out in accordance with the characteristics of the agricultural land. Otherwise, there is
a risk of loss of agricultural lands. This causes both unfavorable situations such as drought
and famine and natural disasters or more damage to people from these disasters. For example,
if settlements are established on alluvial soils with very high agricultural productivity, the risk
of collapse of buildings in earthquakes occurring in this region is very high. Or if the vegetation
becomes dry due to lack of water, the risk of forest fire increases. The relationship between all

* Research assistant Dr., Istanbul Beykent University Faculty of Law, Department of Civil Law.
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these factors we have mentioned reveals the importance of using agricultural lands in

accordance with their purpose.

Keywords: Agricultural Lands, Property Right, Limitations of Immovable Property, Land

Law, Environmental Law, Natural Disaster.
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CEVRE KIiRLETILMESINDEN KAYNAKLANAN SORUMLULUK
Hasan Ali GUCLU"

OZET

Sorumluluk kisinin kendi eylemlerinin ya da kendi yetki alaninda gerceklesen herhangi bir
olaym sonuglarini tstlenmesidir. Tirk hukukunda cevre kirletilmesinden kaynaklanan
sorumluluk ile ilgili diizenlemeler, sorumluluk hukukunun gelisimine gore {i¢ evrede ele
alinmaktadir. Birinci evre olarak isimlendirdigimiz evrede komsuluk hukukuna iliskin
hiikiimlerle yetinilmistir. En eski diizenlemelerden birini komsuluk hakki diizenlemesi
olusturmaktadir. Bu diizenlemenin ¢evre hukukundan kaynaklanan zararlarin tazmini
noktasinda yeterli olmamasi sebebi ile ikinci evre dedigimiz donemde tehlikeli faaliyetler igin
dolayli hukuki diizenlemelerin yapildig1 goriilmektedir. Bu evrede zararin karsilanmasi en
onemli sorun olarak ortaya ¢ikmustir. Son evrede ise ¢cevrenin korunmasi ile ilgili ve zararlarin
tazminine yonelik dogrudan cevreye yonelik diizenlemeler yapilmistir. Cevre yasasi
¢ikartilmis ve bu yasada temel ilke olarak “ kusursuz sorumluluk “ ilkesi kabul edilmistir.
Tiirk Ceza Kanunu'nda ise “ ¢evre suglar1” kavrami kabul edilmistir. Bu baslikta gesitli ¢evre

suclar1 belirlenmistir. Ceza hukukuna iliskin diizenlemeler konumuzun digindadir.

Diinya genelinde 1970!li yillarda gevre kirlenmesi sorunu hissedilmeye baglanmistir. Bu
yillarda gevre sorununun hukuksal boyutlari iyice belirginlesmeye baglamustir. Ulkemizde de
cevreye ilginin bu yillarda basladig: bilinmektedir. Cevre ile ilgili dogrudan veya dolayl yasal
diizenlemelerde diinyadaki gelismeler takip edilmistir. Ozel hukuk acisindan, Medeni Kanun,
kisiler arasinda gevre yiiziinden ¢ikan anlasmazliklarla ilgili kurallar tasstmaktadir. Borglar
Kanunu, Yeralti Sulari Kanunu, Su Uriinleri Kanunu, Limanlar Kanunu, Kara Avalig

Kanunu'nda gevre ile ilgili hiikiimlere rastlamaktayiz.

Bu ¢alismadaki temel amacimiz gevre kirletilmesinden kaynaklanan sorumlulugun kaynagini,
kimlerin sorumlu olacagini ortaya koymaktir. Bu ¢calismada konu ile ilgili yarg: kararlarindan
da istifade edilecektir. Cevre kirletilmesinden kaynaklanan zararlarin tazmini ile ilgili

uluslararasi anlagmalardan da kisaca bahsedilecektir.

Anahtar Kelimeler: Cevre, Cevre Kirliligi, Zarar, Sorumluluk
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LIABILITY ARISING FROM ENVIRONMENTAL POLLUTION
Hasan Ali GUCLU"
ABSTRACT

Responsibility means assuming the consequences of one's own actions or any event that occurs
within one's jurisdiction. In Turkish law, regulations regarding liability arising from
environmental pollution are handled in three stages according to the development of liability
law. In the phase we call the first phase, provisions regarding neighborhood law were
sufficient. One of the oldest regulations is the neighbor rights regulation. Since this regulation
is not sufficient to compensate for damages arising from environmental law, it is seen that
indirect legal regulations were made for hazardous activities in the period we call the second
phase. At this stage, compensation for damages emerged as the most important problem. In
the last phase, direct environmental regulations were made regarding the protection of the
environment and compensation for damages. Environmental law was enacted and the
principle of "strict liability" was accepted as the basic principle in this law. The concept of
"environmental crimes" has been accepted in the Turkish Penal Code. Various environmental
crimes are determined under this heading. Regulations regarding criminal law are beyond our

scope.

The problem of environmental pollution began to be felt throughout the world in the 1970s. In
these years, the legal dimensions of the environmental problem began to become clearer. It is
known that interest in the environment began in our country in these years. Developments in
the world in direct or indirect legal regulations regarding the environment have been
followed. In terms of private law, the Civil Code contains rules regarding disputes between
individuals arising from the environment. We come across environmental provisions in the
Law of Obligations, the Groundwater Law, the Fisheries Law, the Ports Law, and the Land
Hunting Law.

Our main purpose in this study is to reveal the source of responsibility arising from
environmental pollution and who will be responsible. In this study, judicial decisions on the
subject will also be used. International agreements regarding compensation for damages

resulting from environmental pollution will also be briefly mentioned.

Keywords: Environment, Environmental Pollution, Damage, Liability.
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AFET NEDENIYLE ANA VE/VEYA BABASI HAYATINI KAYBETMIiS COCUKLARIN
KORUNMASI
Mine KACMAZ ADAK"

OZET

Toplum agisindan fiziksel, ekonomik ve sosyal kayiplar ortaya ¢ikaran, insanlarin normal
yasanti ve faaliyetlerini durduran veya kesintiye ugratan, etkilenen toplumun bas etme
kapasitesinin yetersiz kaldigr olaylar afet olarak nitelendirilmektedir. Afet olarak
nitelendirilen bu olaylar ¢cogu zaman biiyiik ¢apli can ve mal kaybina neden olmaktadir. S6z
konusu can kayiplari ile birlikte pek ¢ok g¢ocuk da korumasiz kalmaktadir. Afet dolayisiyla
korumasiz kalan ¢ocuklarin afet kosullar1 igerisinde korunmasi oldukga kritik bir 6neme sahip
olup bu esas olarak 5395 sayili Cocuk Koruma Kanunu kapsaminda birkag farkli basamakta
gerceklestirilmektedir. {lk basamakta afetten sag kurtulan ancak refakatsiz durumda olan
cocuk hakkinda Cocuk Koruma Kanunu m. 9 geregi acil korunma karar: talep edilmekte ve
cocugun yakinlarina ulasilmaya ¢alisilmaktadir. Cocugun ana ve/veya babasina ulagilabildigi
takdirde ¢cocuk onlara teslim edilmektedir. Ana ve baba disinda kalan yakinlara ulasilabilmesi
halinde ise, gerekli incelemelerin yapilmasinin ardindan uygun bulundugu takdirde ¢ocuk,
yakinlarinin vesayeti altina aliarak bu yakinlarina teslim edilmektedir. Bu durumda gerekli
goriilmesi halinde Cocuk Koruma Kanunu m. 5 (1) -a, b, d ve e’ de 6ngoriilen tedbirlerden
birine veya birkacina da hiikmedilebilmektedir. Cocugun yakinlarina teslimi miimkiin
olmadig: takdirde, cocuk hakkinda Cocuk Koruma Kanunu m. 5 (1) -c kapsaminda bakim
tedbirine hiikmedilerek c¢ocuk kendi durumuna uygun kuruma yerlestirilmekte veya
koruyucu aile hizmetlerinden yararlandirilmaktadir. Ayrica sartlarin saglanmasi halinde

¢ocugun evlat edinilmesi de imkan dahilindedir.

Ana ve babanin oliimii, gaipligi durumlarinda ortaya ¢ikacak olan miras hukukuna iliskin
talepler ve gaiplik karar1 istenmesi gibi durumlar basta olmak {izere hukuki konularda
¢ocugun korunmasi ve temsili ise, her bir durumda farkl kisilerce gerceklestirilmektedir.
Cocugun yakinlarindan birinin vesayeti altinda bulundugu hallerde ¢ocuk adina yapilacak
hukuki islemler vasi tarafindan yerine getirilmektedir. Cocugun kurumda kalmasi veya
koruyucu aile hizmetinden yararlanmas: olasiiginda ¢ocuk halen devlet korumas: altinda
oldugundan cocuk adina yapilacak hukuki iglemler devletin ilgili organlar1 tarafindan
ylriitiilmektedir. Cocugun evlat edinilmis olmasi1 durumunda ise, gerekli hukuki islemler

¢ocuk adina evlat edinen tarafindan yapilmaktadir.

Anahtar Kelimeler: Afet, Cocuk, Cocugun Korunmasi, Koruyucu Aile, Vesayet.
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PROTECTION OF CHILDREN WHOSE MOTHER AND/OR FATHER HAVE LOST
THEIR LIVES DUE TO DISASTER

Mine KACMAZ ADAK"

ABSTRACT

Disasters are defined as events that cause physical, economic and social losses for the society,
that stop or interrupt the normal life and activities of the people, and that the coping capacity
of the affected society is insufficient. These events defined as disasters often cause large-scale
loss of life and property. Along with the loss of life in question, many children are also left
unprotected. The protection of children left unprotected due to disaster conditions is of critical
importance and this is mainly carried out in several different stages within the scope of the
Child Protection Law No. 5395. In the first step, an urgent protection decision is requested for
the child who survived the disaster but is unaccompanied* as per Article 9 of the Child
Protection Law and efforts are made to reach the relatives of the child. If the child’s mother
and/or father can be reached, the child is handed over to them. If relatives other than the
mother and father can be reached, the child is taken under the guardianship of their relatives
after the necessary examinations are carried out and if deemed appropriate, the child is
handed over to these relatives. In such a case, if deemed necessary, Article 9 of the Child
Protection Law One or more of the measures stipulated in 5 (1) -a, b, d and e may also be
ordered. If it is not possible to deliver the child to his/her relatives, a care measure is ordered
under Article 5 (1) -c of the Child Protection Law and the child is placed in an institution
suitable for his/her situation or benefited from foster family services. It is also possible to adopt

the child if the conditions are met.

The protection and representation of the child in legal matters, especially in cases such as
requests regarding inheritance law and requests for a decision of absence in cases of the death
or absence of the parents, are carried out by different persons in each case. In cases where the
child is under the guardianship of one of his/her relatives, the legal procedures on behalf of
the child are carried out by the guardian. In the event that the child remains in an institution

* Assoc. Prof. Dr, Pamukkale University Faculty of Law.

tIt is seen that the term “unaccompanied child” is used for children who have no one to accompany them
as a result of a disaster. However, it should be noted that this term has a narrower and more technical
meaning in the field of private international law. In fact, the term “unaccompanied child” is used in Article
3/z, f of the Regulation on the Working Principles and Procedures of Child Protection Services Planning
and Child Care Institutions to refer to “a child who comes to Turkey without the accompaniment of an
adult responsible for him/her, as required by law or custom or tradition, or who remains
unaccompanied after entering Turkey, unless he/she is taken under the effective care of a responsible
person in accordance with the Law on Foreigners and International Protection” and in Article 4/p of the
Directive on Unaccompanied Children of the General Directorate of Child Services of the Ministry of
Family and Social Policies to refer to “a child who comes to Turkey without the accompaniment of an
adult responsible for him/her, as required by law or custom or tradition, or who remains
unaccompanied after entering Turkey, unless he/she is taken under the effective care of a responsible
person”.
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or benefits from foster family services, since the child is still under state protection, the legal
procedures on behalf of the child are carried out by the relevant state organs. In the event that
the child is adopted, the necessary legal procedures on behalf of the child are carried out by
the adopter.

Keywords: Disaster, Child, Child Protection, Foster Family, Guardianship
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YAPI DENETIM KURULUSLARININ YAPI SAHIBINE KARSI DEPREM NEDENIYLE
OLUSAN ZARARLARDAN SORUMLULUGU
Oguz ERSOZ*

OZET

Ulkemizde siklikla tecriibe edilen depremlerin bazilari yerel ve iilkesel dlgekte maddi ve
manevi olarak oldukca yikic1 ve sarsia etkiler dogurmaktadir. Nitekim 06.02.2023 tarihli
Kahramanmaras merkezli deprem, karsimizdaki en yakin ve ac1 6rnektir. Bu depremde yakin
tarihli insa edilmis yapilarin dahi yerle yeksan oldugunu ve binlerce insanimiza mezar
olduklarini ¢ok ac1 bicimde yasadik. Bu ac1 tecriibeyle yapilarin giiniin teknolojik ve teknik
imkanlarma gore gerekli standartlara uygun olarak insa edilmeleri ve sonrasinda da
denetimlerinin stirdiiriilmesinin hayati 6nemi haiz oldugu bir kere daha agiga ¢ikt1. Bu sebeple
de can ve mal giivenligini teminen, imar planina, fen, sanat ve saglik kurallarina, standartlara
uygun kaliteli yap1 yapilmasi igin proje ve yap1 denetimini saglamak ve yapr denetimine
iliskin usul ve esaslar1 diizenlemek amaciyla 4708 sayili Yap1 Denetimi Hakkinda Kanun
ytrirliiktedir. Bu kanunda, Bakanliktan aldig1 izin belgesi ile miinhasiran yap1 denetimi
gorevini yapan, ortaklarmin tamami mimar ve miithendislerden olusan tiizel kisi olarak
tanimlanan yapi1 denetimi kurulusu tarafindan verilecek yap1 denetim hizmetinin bu kurulus
ile yap1 sahibi arasinda akdedilen sozlesme hiikiimlerine gore yiiriitiilecegi
diizenlenmektedir. Yap1 denetim kurulusunun yap:r sahibine karsi yapmin can ve ml
giivenliginin temin edilmesi amaciyla kural ve standartlara uygun bicimde inga edilip
edilmedigini denetme yilikimliliigi ile yapidan kaynakli zararlara engel olunmasi
amaclanmaktadir. Yapr denetim kurulusunun yikiimliliiklerini geregi gibi yerine
getirmemesi hali bir borca aykirilik tegkil eder. Bu aykirilikla illiyet bagi bulunan zararlarin
yap1 denetim kurulusundan tazmin edilmesini yap: sahibi isteyebilir. Bu ¢ercevede deprem
olay1 nedeniyle meydana gelen zararlarin hangi kosullarla tazmin edilebilecegi, depremin
miicbir bir sebep olarak kabul edilip edilemeyecegi ve yap1 denetim kurulusunun
sorumlulugunun kapsam ve siiresi gibi hususlar ¢alismamizin ana konularim tegkil
etmektedir. Nihayetinde yap1 denetim kuruluslarinin sozlesme temelli olmak iizere deprem
sebebiyle yapi sahibinin ugradig: zararlar1 tazminine iliskin sorumluluklarina iliskin genel bir

degerlendirme yapilmaya galisilacaktir.
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LIABILITY OF BUILDING INSPECTION ORGANIZATIONS FOR DAMAGES CAUSED
BY EARTHQUAKES AGAINST THE BUILDING OWNER

Oguz ERSOZ*
ABSTRACT

Some of the earthquakes that are frequently experienced in our country have very destructive
and concussive effects on a local and national scale, materially and spiritually. As a matter of
fact, the Kahramanmaras-based earthquake dated 06.02.2023 is the closest and most painful
example we are facing. During this earthquake, we experienced very painfully that even
recently built structures were razed to the ground and thousands of our people were buried.
With this painful experience, it became clear once again that it is vital for structures to be built
in accordance with the necessary standards according to the technological and technical
possibilities of the day, and then to maintain their supervision. For this reason, in order to
ensure the safety of life and property, to provide project and building supervision for the
construction of high-quality buildings in accordance with the zoning plan, science, art and
health rules, standards, and to regulate the procedures and principles related to building
supervision, the Law No. 4708 on Building Supervision is in force. In this law, it is regulated
that the deconstruction inspection service to be provided by the deconstruction inspection
organization, which is defined as a legal entity consisting of architects and engineers, all of
whose partners perform the duty of building inspection exclusively with the permission
certificate obtained from the Ministry, will be carried out in accordance with the provisions of
the contract concluded between this organization and the owner of the building. It is aimed to
prevent damages caused by the structure by the obligation of the building inspection
organization to check whether the structure has been built in accordance with the rules and
standards in order to ensure the safety of Jul and ml against the building owner. The fact that
the building inspection organization does not fulfill its obligations as required constitutes a
breach of debt. The owner of the building may request compensation from the building
inspection organization for damages that are related to this violation. Within this framework,
issues such as under what conditions the damages caused by the earthquake event can be
compensated, whether the earthquake can be considered as a force majeure and the scope and
duration of the responsibility of the building inspection organization constitute the main
issues of our study. Ultimately, a general assessment of the responsibilities of building
inspection organizations regarding compensation for damages suffered by the building owner

due to the earthquake, including on a contractual basis, will be attempted.

Keywords: Owner Of The Building, Building Inspection Agency, Building Inspection,
Damage, Earthquake.
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YUKLENICININ DEPREMDEN DOGAN ZARARLARI TAZMIN SORUMLULUGU
BAGLAMINDA MUCBIR SEBEBIN ETKiSi
Sena BASPINAR"

OZET

Depremden kaynakli hukuki sorumluluk alaninda zarar gorenlerin (depremzedelerin)
taleplerini yoneltebilecekleri birden ¢ok siije vardir. Bunlardan biri, belki de en 6nemlisi,
yliklenicilerdir. Yiiklenici (miiteahhit), konu 6zelinde, bir bina veya yap1 eserini kanuni,
mesleki, fenni ve teknik kurallara uygun olarak insa edip teslim etmekle yiikiimlii kimsedir.
Deprem sebebiyle konut, is yeri vb. bina veya yapilarin yikilmas: veya hasar gormesi
neticesinde meydana gelen zararlardan yiiklenicinin hukuki sorumlulugu, kural olarak, akdi
bir nitelik tasir. Tipik bir eser sdzlesmesi veya arsa pay1 karsilig1 insaat sozlesmesi gibi atipik
tiirevleri gergevesinde borcunu geregi gibi yerine getirmeyen yiiklenici, is/arsa sahibinin
bundan dogan zararlarini gidermekle ytikiimliidiir (TBK m. 112). Bunun yaru sira ytiiklenicinin
sO0zlesmeye aykir1 davranisi, is/arsa sahibinin ve tiglincii kisilerin can ve mal giivenligini ihlal
eden bir davranis normunun ihlali anlaminda haksiz fiil sorumluluguna da viicut verebilir
(TBK m. 49/I). Yiiklenicinin deprem zararlarindan gerek akdi gerekse haksiz fiil kaynakh
tazminat sorumlulugu baglaminda miicbir sebep ise 6nemli bir rol oynar. Miicbir sebep; genel
bir davranis normuna veya borca aykirihiga kaginilmaz bir sekilde yol agan, éngoriilemeyen
ve tamamen harici etkenlerden kaynaklanan olaganiistii bir olaydir. Bir dogal afet olarak
deprem, sorumluluk hukukunda, ¢ogunlukla miicbir sebep olarak degerlendirilir ve zarar ile
hukuka aykir1 fiil arasindaki uygun illiyet bagini keserek sorumlulugu ortadan kaldirir.
Bununla birlikte yiikleniciler, her zaman, depremin miicbir sebep teskil ettigini ileri siirerek
sorumluluktan kurtulamazlar. Nitekim alaninda uzman kabul edilen bir kisi olarak
yliklenicinin gostermesi gereken Ozenin derecesi yiiksektir (TBK m. 471/II). Bu anlamda
karsilasilan her somut olayda miicbir sebebin kagimilmazlik unsuru gergevesinde, yiiklenicinin
yaptirmakla yiikiimlii oldugu zemin etiit raporundaki afet riskleri gozetilerek, bina veya yap1
eserinin projeye, mevzuata, fen ve teknige uygun insa edilip edilmedigi gibi hususlarda
oldukga titiz bir incelemenin yapilmasi gerekmektedir. Iste bu bildiride yiiklenicinin tazminat
sorumlulugu baglaminda depremin mdiicbir sebep teskil edip etmediginin tespitine iliskin
birtakim objektif kistaslar ortaya konulacak ve Yargitay kararlar: 1s181inda kisisel goriistimiiz

agiklanacaktir.
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EFFECT OF FORCE MAJEURE IN THE CONTEXT OF THE CONTRACTOR'S LIABILITY
TO COMPENSATE DAMAGES ARISING FROM EARTHQUAKE

Sena BASPINAR®

ABSTRACT

In the field of legal responsibility arising from the earthquake, there are multiple subjects to
whom those who have been damaged (earthquake victims) can direct their requests. One of
them, perhaps the most important, is contractors. A contractor is a person who is obliged to
construct and deliver a building or structural work in accordance with legal, professional,
scientific and technical rules. As a rule, the legal liability of the contractor for the damages
caused by the collapse or damage of buildings or structures such as residences and workplaces
due to an earthquake is of a contractual nature. The contractor, who does not fulfill his
obligation properly within the framework of the work contract or the construction contract in
return for a land share, is obliged to compensate the damages of the work/land owner arising
from this (TCO art. 112). In addition, the contractor's breach of contract may also give body to
tort liability in the sense of violation of a norm of conduct that violates the safety of life and
property of the employer/land owner and third parties (TCO art. 49/I). Force majeure plays an
important role in the context of the contractor's liability for compensation for earthquake
damages, both contractual and tort. Force majeure; It is an extraordinary event that inevitably
leads to a violation of a general norm of behavior or contract, which is unforeseen, unavoidable
and caused by purely external factors. Earthquake, as a natural disaster, is often considered as
a force majeure in liability law and eliminates liability by cutting the appropriate causal link
between the damage and the unlawful act. However, contractors cannot always be relieved of
responsibility by claiming that the earthquake constitutes force majeure. As a matter of fact,
as a person who is considered an expert in his field, the degree of care that the contractor
should show is high (TCO art. 471/II). In this sense, in every concrete event encountered,
within the framework of the inevitability element of force majeure, a very meticulous
examination must be carried out on issues such as whether the building or structural work has
been constructed in accordance with the project, legislation, science and technology, taking
into account the disaster risks in the ground survey report that the contractor is obliged to
prepare. In this declaration, some objective criteria will be set forth regarding the
determination of whether the earthquake constitutes a force majeure in the context of the
contractor's liability for compensation, and our personal opinion will be explained in the light

of the Supreme Court decisions.

Keywords: Contractor, Earthquake, Contract of Work, Construction Contract in Exchange for
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BUYUK FELAKETLER SONRASI DELIL TESPIiTi VE YARGI SURECINDE GECICI
HUKUKi KORUMALAR
Serkan KAYA"

OZET

Biiyiik Olgekli felaketler, Ozellikle depremler ve gevresel yikimlar sonrasinda delillerin
korunmasylailgili ciddi sorunlar ortaya ¢gikarmaktadir. Felaket enkazlari, gelecekteki davalar
icin kritik deliller niteligi tagiyabilir. Bu tiir delillerin yok edilmesi veya tahrip edilmesi,
potansiyel hukuki taleplerin biitiinliigline zarar verme riski tasir. Gegici hukuki korumalar,
zararlarin tazmini ve magduriyetlerin giderilmesinde hayati bir rol oynar. Thtiyati tedbir ve
delil tespiti gibi onlemler, haklarin korunmasinda ve olasi zararin onlenmesinde Snemli
araclardir. Bu tiir durumlarda, gecici hukuki korumalar igin gerekli olan aciliyet, telafisi gii¢
zarar ve asil hakkin hemen korunmasi sartlar1 genellikle saglanmakta ve belirginlesmektedir.
Felaket kalintilarinin delil degeri tasimasi nedeniyle, bu enkazlarn yikiminin, deliller diizgiin
bir sekilde belgelenene kadar mahkemeler tarafindan alinacak ihtiyati tedbir kararlariyla
durdurulmas: gerekebilir. Ayni sekilde, agir hasar gormiis binalarin yikilmadan 6nce delil
tespiti yapilmasy, ileride agilacak davalar agisindan biiyiik 6nem tasimaktadir. Mahkemelerin,
bu tiir yapilarin erken yikimimni Onleyerek delilleri korumaya yonelik tedbir kararlar:
alabilmesi, hukuki siirecin biitiinltigiinii koruma agisindan kritik 6nemdedir. Ancak biiyiik
felaketlerde, klasik gecici hukuki koruma yontemlerinin, 6zellikle delil tespiti uygulamasinin
(HMK m. 400 vd.), yetersiz kalacag1 agiktir. Oncelikle, bu islemi yapacak bir mahkeme veya
hakim bulmak zordur ve bu kadar genis bir yikimi bu yontemle belgelemek su anda miimkiin
goriinmemektedir. Bu ¢alisma, biiyiik felaketlerde acilacak hukuk davalar: agisindan gegici

korumalarla ilgili sorunlari ele almaktadir.

Anahtar Kelimeler: Delil Tespiti, Gegici Hukuki Korumalar, ihtiyati Tedbir

RECORDING EVIDENCE AND INTERIM LEGAL PROTECTIONS IN JUDICIAL
PROCEEDINGS AFTER MAJOR DISASTERS

Serkan KAYA*
ABSTRACT

Major-scale disasters, especially earthquakes and environmental devastations, present serious
challenges in preserving evidence. Debris from disasters can be critical evidence for future
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lawsuits. The destruction or tampering of such evidence risks compromising the integrity of
potential legal claims. Interim legal protections play a vital role in compensating damages and
addressing grievances. Measures such as precautionary measures and recording evidence are
important mechanisms in safeguarding rights and preventing potential harm. In these
situations, the urgency required for interim legal protections, along with the conditions of
irreparable harm and immediate protection of fundamental rights, are typically met and
become apparent. Given that disaster debris can hold evidential value, it may be necessary for
courts to issue precautionary measures to halt the demolition of such debris until evidence is
properly recorded. Similarly, recording evidence before the demolition of severely damaged
buildings is crucial for future lawsuits. The ability of courts to issue precautionary orders to
prevent the premature demolition of such structures and preserve evidence is critical for
maintaining the integrity of the legal process. However, it is clear that traditional interim legal
protection methods, especially recording evidence procedures (under Turkish Civil Procedure
Code, Art. 400 and following), may be inadequate in major disasters. Primarily, finding a court
or judge to conduct such procedures is challenging, and documenting such extensive
destruction through these methods currently seems unfeasible. This study addresses the issues

related to interim measures in legal cases arising from major disasters.
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AFETZEDELERIN MAHKEMEYE ERiSiM HAKKI ACISINDAN ADLI YARDIM
UYGULAMALARI
Siileyman Burak GUNDOGDU"

OZET

Devlet, sundugu yargilama hizmeti bakimindan s6z konusu faaliyete katilim pay1 olarak
bireylerden bir miktar yargilama gideri isteyebilmektedir. Bununla birlikte toplumda bu
katilm payimmi dahi karsilayamayacak bireyler bulunmaktadir. Bir hukuk davasi a¢mak
isteyen bireyin yargilama giderlerini karsilayamayacak derecede ekonomik giigten yoksun
bulunmasi, adil yargilanma hakkinin bir unsuru olan mahkemeye erisim hakkini da
ilgilendiren bir mesele olarak karsimiza ¢ikmaktadir. Ozellikle afet durumlarinda zarar
gorenlerin ekonomik kayiplari, yargilama har¢ ve giderlerinin kargilanmasi konusunda
zorluklara sebebiyet verebilmektedir. Bir afetten onemli Olgiide zarar goren ve magdur
konumunda olan bireylerin yargilama giderlerinin kargilanmasi konusunda problem
yasamas:t dogaldir. Bireylerin mahkemeye erisim hakkimi saglamak adma Hukuk
Muhakemeleri Kanunu'nun 334 ve devami maddelerinde diizenlenen adli yardim kurumu
etkin sekilde kullanilmalidir. Mahkemeye erisim hakki sadece vatandaslara degil herkese
taninmis olan bir haktir. Bununla Dbirlikte bu hak belirli sartlar altinda
simirlandirilabilmektedir.  Yabancilarin  adli  yardimdan yararlanabilmeleri Hukuk
Muhakemeleri Kanunu'nda karsiliklilik sartina baglanmistir. Diger ulusal ve uluslararasi
diizenlemeler ¢ergevesinde bu kuralin istisnasinin miilteciler oldugu ifade edilebilir.
Miiltecilere adli yardimin saglanmasi bakimindan karsiliklilik prensibi aranmamalidir. Afet
bolgelerinde yer alan uluslararas: koruma statiisii sahibi kisilerin karsiliklilik sartindan muaf
olduklar1 goz oniinde bulundurulmalidir. Bu durum, mahkemeye erisim hakkimnin etkin
kullanim1 agisindan gegici korumadan yararlananlar icin de gecerli kabul edilmelidir.
Mahkemeye etkili erisimin temini i¢cin adli yardimin gerekli oldugu durumlarda bazen avukat
yardimi saglanmasi da gerekir. Afet dolayisiyla ortaya ¢ikan yeni durumda Avukathk
Kanunu'nda diizenlenen (AvK m. 176 vd.) adli yardim kurumunun da ayrica etkin kullanimi
degerlendirilmelidir. Barolar bu konuda sistemin saglkli islemesi bakimmdan gerekli
tedbirleri almalidir. Afet bolgeleri agisindan gergeklestirilecek uygulamalarda 29.02.2000
tarihli ve 4539 sayili Dogal Afet Bolgelerinde Afetten Kaynaklanan Hukuki Uyusmazliklarin
Coziimiine ve Bazi Islemlerin Kolaylastirilmasina Iliskin Kanun Hiikmiinde Kararnamenin
Kabulii Hakkinda Kanun hiikiimleri de goz oniinde bulundurulmalidir. Dogal afete maruz
kaldigmi beyan edenler bakimindan yargilama giderlerini karsilayabilecek durumda
olmadigin1 gosteren mali durumuna iliskin belgeler agisindan s6z konusu hiikiimler
cercevesinde islem yapilmalidir.
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LEGAL AID PRACTICES IN TERMS OF DISASTER VICTIMS' RIGHT OF ACCESS TO
COURT

Siileyman Burak GUNDOGDU"
ABSTRACT

In terms of the judicial service it provides, the State may demand some judicial expenses from
individuals as a share of participation in the activity in question. However, there are
individuals in society who cannot even afford this litigation costs. In addition, the fact that an
individual who wants to file a civil lawsuit lacks the economic power to afford the costs of the
proceedings is an issue that concerns the right of access to the court, which is an element of
the right to a fair trial. Especially in disaster situations, the economic losses of the victims may
cause difficulties in meeting the litigation costs. It is natural that individuals who have been
significantly damaged by a disaster and who are in the position of victims may have problems
in meeting the costs of the proceedings. The legal aid institution which is regulated in Article
334 and following articles of the Code of Civil Procedure should be used effectively to ensure
individuals' right of access to court. The right of access to court is a right granted not only for
citizens but for everyone. However, this right may be limited under certain conditions. The
Code of Civil Procedure regulates that foreigners can benefit from legal aid in Turkish courts
on the condition of reciprocity. It can be stated that refugees are the exception of this rule
within the framework of other national and international regulations. The principle of
reciprocity should not be sought in providing legal aid to refugees. It should be also taken into
consideration that persons with international protection status living in disaster areas are
exempt from the reciprocity requirement. This situation should also be considered valid for
those who benefit from temporary protection in terms of the effective use of their right to
access the court. Where legal aid is necessary to ensure effective access to the court, it is
sometimes necessary to provide legal assistance. In the new situation arising from the disaster,
the effective use of the legal aid institution regulated in the Attorneyship Law (Art. 176 et seq.)
should also be evaluated. Bar associations should take the necessary measures for the well-
functioning of the system. The provisions of the Law No. 4539 dated 29.02.2000 on the
Adoption of the Decree Law on the Settlement of Legal Disputes Arising from Disasters and
Facilitation of Certain Transactions in Natural Disaster Areas should also be taken into
consideration in the practices to be realized in terms of disaster areas. For those who declare
that they have been exposed to a natural disaster, i1t should be evaluated that within the
framework of the said provisions in terms of documents regarding their financial situation
showing that they are not able to cover the litigation costs.

Keywords: Right of Access to Court, Legal Aid, Disaster, Disaster Victim, The Right to a Fair
Trial
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DOGAL AFETLERIN MAHCUZ MALIN PARAYA CEVIRME SAFHALARINA ETKiSi

Siileyman TOPAK"
OZET
Tiirkiye cografi konumu ve iklim 6zellikleriyle tipik bir afet tilkesidir. Deprem bagta olmak
tizere heyelan, sel, kaya ve g1 diismesi gibi sik yasanan dogal afetler can ve mal kayiplarma
sebep olmaktadir. Haczedilen mallarin da dogal afetler neticesinde hasar gormesi veya yok
olmasi olasidir. Bu nedenle cebri icrada paraya ¢evirme safhalarinda meydana gelen dogal
afetler nedeniyle bu mallarin etkilenmesi durumunda basvurulacak hukuki carelerin tespiti
onemlidir.
Cebri icrada, paraya cevirme hazirlik sathasinda meydana gelen dogal bir afet nedeniyle
hacizli taginir veya tasinmaz malin hasara ugramasi ve afet dncesi tespit edilen degerinde bir
degisiklik olmas1 halinde yeniden satisa esas kiymet takdirinin istenebilmesi miimkiindiir (11K
m.128/a, £.2). Ancak, satisin yapildig1 giin ve saat araliginda meydana gelen bir afet nedeniyle
hacizli mal hasara ugramis ise bu durumda ilgili satis isleminin akibeti ve yeniden kiymet
takdirinin istenip istenemeyecegi hususu Kanun’da agik¢a diizenlenmemistir.
Cebri icra satisinin, agik artirma (IfK m.114), pazarlik (K m.119) veya borgluya satis yetkisi
verilmesi (IIK m.111/a) yollarindan biri ile gerceklestirildigi safhada meydana gelen dogal bir
afet nedeniyle malin hasara ugramasi durumunun tek basina satis kararinin iptaline sebebiyet
verip vermeyecegi hususu yine belirsizdir. Zira Kanun'da satisin diisiiriilmesi veya iptali
bakimindan icra miidiiriine tek tarafli bir yetki taninmamistir. Bu durum ancak agik artirma
suretiyle satis neticesinde ilgilileri tarafindan ihalenin feshi sebebi olarak ileri siiriilebilir.
Fakat cebri agik artirmada malin miilkiyetinin ihale aninda aliciya gegecegi kabul edildigi (ITK
m.115/2) gozetildiginde satis asamasinda dogal afete maruz kalan malin, hasarh bir sekilde
ihale alicisina ge¢mesi ve ihale alicisinin zarara ugramasi s6z konusu olur.
Satis asamasinda meydana gelen dogal bir afet nedeniyle hacizli malin hasara ugramasi, malin
degerini azaltic1 mahiyette olacag i¢in artirma bedelini de dogrudan etkileyen bir konudur.
Zira mevcut durum, karsilama prensibi ilkesine de aykirilik teskil etmek suretiyle ihalenin
feshine sebebiyet verebilir.
Sonug olarak, hacizli mallarin satisinin gergeklestirilecegi sathada meydana gelen olas: bir
dogal afet nedeniyle malin zarara ugramas: durumunda gerek re’sen gerekse ihalenin feshini
isteyebilecek ilgililer tarafindan yapilacak basvuru neticesinde icra miidiirii tarafindan satisin
diisiiriilmesine karar verilebilecegi ve mevcut haliyle malin yeniden kiymet takdirinin
yapilmasi gerektigi yoniinde yasal diizenlemenin yapilmasi kanimizca zorunludur. Aksi
durumun kabulii, alacaklilarin ve ihale alicisinin bilerek zarara ugratilmasina ve hak
ihlallerine sebebiyet verilmesine yol acacaktir.
Anahtar Kelimeler: Dogal Afet, Paraya Cevirme, Ihaleni Feshi, Kiymet Takdiri
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THE EFFECT OF NATURAL DISASTERS ON THE STAGES OF MONETISATION OF
SEIZED PROPERTY
Siileyman TOPAK"

ABSTRACT

Tiirkiye is a typical disaster country with its geographical location and climate characteristics.
Frequent natural disasters such as earthquakes, landslides, floods, rockfalls and avalanches
cause loss of life and property. It is also possible that the seized goods may be damaged or
destroyed as a result of natural disasters. For this reason, it is important to determine the legal
remedies to be applied in the event that these goods are affected by natural disasters that occur
during the foreclosure phase of the foreclosure.

In enforcement proceedings, if the seized movable or immovable property is damaged due to
a natural disaster occurring during the preparation phase of the foreclosure and if there is a
change in the value determined before the disaster, it is possible to request a new valuation
based on the sale (Article 128/a, f.2 of the BEC). However, if the seized immovable or
immovable property is damaged due to a disaster occurring on the day and time of the sale,
the fate of the relevant sale transaction and whether a new valuation can be requested is not
clearly regulated in the Law.

It is also unclear whether the damage to the property due to a natural disaster occurring at the
stage when the forced execution sale is carried out by auction (Art. 114 of the BEC), bargaining
(Art. 119 of the BEC) or authorising the debtor to sell (Art. 111/a of the BEC) will lead to the
cancellation of the sale decision alone. This is because the Law does not grant a unilateral
authority to the executive director for the cancellation of the sale. This situation can only be
claimed as a reason for the cancellation of the auction by those concerned as a result of the sale
by auction. However, considering that it is accepted that the ownership of the property will
pass to the buyer at the time of the auction in the forced auction (Article 115/2 of the BEC), it
will be possible that the property exposed to natural disasters during the sale phase will pass
to the tender buyer in a damaged condition and the tender buyer will suffer damages.
Damage to the seized property due to a natural disaster occurring during the sale phase is an
issue that directly affects the auction price, as it will reduce the value of the property. Because
the current situation may cause the cancellation of the auction by contradicting the principle
of the principle of fulfilment.

In conclusion, in our opinion, it is obligatory to make a legal arrangement that in the event that
the goods are damaged due to a possible natural disaster occurring at the stage of the sale of
the foreclosed goods, the execution manager may decide to cancel the sale as a result of the
application to be made either ex officio or by the interested parties who may request the

termination of the tender, and that the goods should be revalued in their current state.

* Assoc. Prof. Dr, Istanbul Okan University, Department of Civil Procedure-Enforcement and
Bankruptcy Law.
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Acceptance of the contrary situation will lead to intentional damage to the creditors and the
tender buyer and cause violations of rights.

Keywords: Natural Disaster, Monetisation, Cancellation of Tender, Property Appraisal.
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KOViD-19 SALGINININ TAHKIM YARGILAMASINA ETKILERi
Aynaz UGUR®

OZET

Kovid-19 sebebiyle devletler tarafindan alinan olaganiistii énlemler, uluslararas: ticaretin
isleyisini olumsuz etkilemistir. Uluslararas: ticari iligskilerden kaynaklanan uyusmazliklar
biiyiik oranda tahkim yoluyla ¢6ztimlenmektedir. S6z konusu salgin tahkim yargilamasinda

aksamalara neden olmus; durusmalar ertelenmis, siireler uzatilmis ve zamanagimi durmustur.

Taraflarin yiiz yiize gelmelerini engelleyen bu olaganiistii duruma ¢o6ziim olarak, tahkim
merkezleri online tahkime yonelmis ve bu dogrultuda yeni kurallar yayimlamistir. Bu
kurallarda ortak olarak; online basvuru yapilabilmesi, sanal durusma diizenlenebilmesi,
dilekge ve delillerin online iletilebilmesi ve hakem kararlarinin 1slak imza yerine e-imza ile

imzalanmasina olanak taninmasi gibi hiikiimler goze carpmaktadir.

Salgin kurallarina 6zgii olarak yeniden diizenlenen online tahkim yargilamasimin en énemli
kurumlarindan ilki acil durum hakemidir. Bu kuruma iliskin yapilan, salgin kosullarma
uygun diizenlemeler neticesinde; hakem atamasinda yasanan gecikmeler durumunda,
alacakli acil durum hakemine bagvurarak ihtiyati tedbir talep edebilecektir. Bir diger 6nemli
kurum ise yargilamada uyulmasi gereken siirelerdir. Cogunluk goriisii uyarmnca, milli
mahkemelerde derdest olan davalarda yargilamanin miicbir sebep dolayisiyla askiya
alinmasi, tahkim yargilamasini etkilememelidir. Zira tahkim kurumlar1 online tahkime iliskin

gerekli diizenlemeleri yapmuistir.

Online tahkimin olumsuz yani ise; hakem kararmnin iptaline ya da bu kararmn tanima ya da
tenfizine engel olabilecek durumlara gebe olmasidir. Capraz sorgu yapilirken veya taraf ya da
uzman beyani alinirken yasanabilecek teknik aksakliklar, savunma hakkinin ihlali iddiasini
dogurabilir. Her {iilkede internet seviyesinin ayni diizeyde olmamas: da, taraflarin esitligi
ilkesini zedeleyebilir. Yine tahkim anlagsmasinin yazililik sarti, tahkim yerinin tespiti, hakem

kararmin aslinin ibrazi gibi sartlarin da, sanal ortamda saglanmas: daha zordur.

Sonucta bahsedilen dezavantajlarma ragmen, uluslararasi tahkim kurumlarmin salgin
sartlarin1 g6z Ontiine alarak yaptig1 diizenlemeler incelendiginde; tahkim yargilama usuliinde
zaten var olan taraf menfaati lehine esneklik anlayisinin, salginin yarattig1 kosullarda daha da

artti$1 ve bununda uluslararasi ticaretin giincel ihtiyaglarina daha uygun oldugu sdylenebilir.

Anahtar Kelimeler: Salgin, online tahkim, acil durum hakemi, siire, tenfiz.

* Dr. (")gr. Uyesi, Inonii Universitesi Hukuk Fakiiltesi, Milletlerarast Ozel Hukuk ABD.,
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THE EFFECTS OF THE COVID-19 PANDEMIC ON ARBITRATION
PROCEEDINGS

Aynaz UGUR®
ABSTRACT

COVID-19 have adversely affected international trade. This pandemic has caused disruptions
in arbitration proceedings; hearings have been postponed, deadlines extended, and statutes of

limitations have been suspended.

As a solution to this extraordinary situation, arbitration centers have shifted towards online
arbitration and issued new rules accordingly. Common features in these rules include the
possibility of online applications, virtual hearings, online submission of pleadings and
evidence, and allowing arbitrator decisions to be signed with e-signatures instead of wet

signatures.

One of the most important institutions of online arbitration, is the emergency arbitrator. In
cases of delays in the appointment of arbitrators, the creditor may apply to the emergency
arbitrator for interim relief. Another important institution is the time limits to be observed in
proceedings. According to the majority view, the suspension of proceedings due to force

majeure in national cases should not affect arbitration proceedings thank to online arbitration.

The problem is the possibility of causing annulment of the arbitrator's decision or hinder the
recognition or enforcement of it. Technical issues could give rise to claims of violation of the
right to defense. The unequal level of internet quality could also undermine the principle of
equality of parties. Moreover, ensuring requirements such as the written form of the
arbitration agreement, determination of the place of arbitration, and submission of the original

arbitrator’s decision in a virtual environment is more challenging.

In conclusion, when examining the pandemic regulations made by international arbitration
institutions, it can be said that the flexibility in favor of party interests, which already existed
in arbitration procedures and has an increasing importance day by day, has growing under

the conditions created by the pandemic.

Keywords: Pandemic, online arbitration, emergency arbitrator, time limits, enforcement.
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TURK MUTEAHHITLERIN TARAFI OLDUGU YABANCI UNSURLU iNSAAT
SOZLESMELERINDEN DOGAN UYUSMAZLIKLAR BAKIMINDAN BiR iINSAAT
REASURANS HAVUZU KURULMASININ GEREKLILIGINE iLISKiIN GORUS VE

ONERILER

Halil Alperen ISIK*
OZET

Tiirk firmalarinin, 6zellikle soguk savasin bitmesinden sonraki siiregte gesitli insaat projelerini
yapmak tiizere, davetli olarak ya da kendi istekleri ile yurtdisinda faaliyet gosterdigi bir
gercektir. Hatta bu durum Libya gibi iilkeler bakimindan 70li yillara kadar dayanmaktadir.
S6z konusu iligkiler bazen Tiirk firmalar: ile kabul eden devletler arasinda ya da bagka
firmalarla hukuki uyusmazliklarin dogmasma da sebebiyet verecek niteliktedir. Bu
uyusmazliklar hem yurtdisinda hem de Tiirkiye'deki mahkemelerdeki yargilamalara hem de
tahkim siireglerine konu olmaktadir. Ayrica Tiirk firmalarmin yurtdisinda sundugu bu tiir
hizmetlerin Tiirkiye'nin hizmet ihracatinda da hatir1 sayilir bir yere sahip oldugunu da ifade
etmek gerekir. Bu nedenle, Tiirk firmalarinin tarafi oldugu bu tip uyusmazliklarin hallinin
kolaylagtirilmasi ve muhtemel uyusmazliklarin Oniine gegilmesi, ayrica uyusmazliklar
neticesinde verilen mahkeme ve hakem kararlarinin icrasinin kolaylastirilmasi, bu hizmetlerin
kalitesine ve dolayisiyla Tiirkiye'nin ihracatina da olumlu anlamda etki edecektir. Bununla
birlikte, Tiirk miiteahhitlerinin yurtdisina sundugu hizmetlerle ilgili uyusmazhk ihtimali
ingaat sozlesmeleri ile sinirli degildir. Ayni1 zamanda bu firmalarin cevreye ya da tiglincii
kisilere verdikleri zararlardan dolay1 dogacak sozlesme dis1 sorumluluklar: da s6z konusu

olabilir.

Bu bakimdan, 6zellikle yurtdisinda miiteahhitlik hizmetleri alaninda faaliyet gosteren Tiirk
firmalarinin ve Tiirkiye’deki insaat firmalarmin {iye olabilecegi bir reasiirans havuzunun
kurulmasi ve faaliyete gecirilmesi hem insaat sektorii hem de kamu yarar1 agisindan fayda
getirecek niteliktedir. Bu havuzun Tiirkiye’de faaliyet gosteren bir sigortaci tarafindan
profesyonel olarak yonetilen ve iiyelerine kars1 yoneltilen tazminat taleplerinden dogan yargi
stireclerini, hem Tiirkiye’de hem de yurtdisinda iiyeleri adina takip eden bir yapiya sahip
olmasi ve gesitli poligelerle bir ¢ok konuda hizmet saglamasi halinde bir ¢ok konuda fayda
saglamasi miimkiindiir. Bu faydalar ingaat sigortalar1 konusunda uzmanlasmanin saglanmasi,
havuzun {yeleri bakimindan getirecegi standartlarin yaygimlasmasi halinde insaat
sektoriiniin belirli bir kalite standardina erismesinin saglanmasi, afet ve gevre felaketleri gibi
durumlarda magdurlarin etkili bir sekilde korunmasinin saglanmasi ve insaat
sOzlesmelerinden dogan uyusmazliklarda iiyeler aleyhine hiikmedilecek yarg: kararlarimin

icrasmin/tenfizinin kolaylastirilmasi olarak sayilabilir.

" Ars. Gor. Dr., Ankara Yildirim Beyazit Universitesi Hukuk Fakiiltesi, Milletleraras1 Ozel Hukuk ABD.,
haisik@aybu.edu.tr. ORCID ID: 0000-0003-4189-2781.
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Anahtar Kelimeler: Reasiirans Havuzlari, Insaat Sozlesmesi, Sozlesme Dist

Sorumluluk, Milletleraras1 Reastirans, Afetler ve Cevre Felaketleri.

OPINIONS AND SUGGESTIONS ON THE NECESSITY OF ESTABLISHING A
CONSTRUCTION REINSURANCE POOL FOR DISPUTES ARISING FROM
CONSTRUCTION CONTRACTS WITH A FOREIGN ELEMENT TO WHICH TURKISH
CONTRACTORS ARE PARTIES

Halil Alperen ISIK*
ABSTRACT

It is a fact that Turkish companies have been operating abroad, either by invitation or on their
own initiative, to carry out various construction projects, especially after the end of the Cold
War. In fact, this situation dates back to the 70s in countries such as Libya. These relations
sometimes lead to legal disputes between Turkish companies and the host states or with other
companies. These disputes are subject to court trials and arbitral proceedings both in Tiirkiye
and abroad. It should also be stated that such services provided by Turkish companies abroad
also have a considerable place in Tiirkiye’s service exports. Therefore, facilitating the
settlement of such disputes to which Turkish companies are a party and preventing potential
disputes, as well as facilitating the enforcement of judgments and arbitral awards rendered as
a result of disputes, will have a positive impact on the quality of these services and thus on
Tiirkiye's exports. However, the potential for disputes related to the services provided by
Turkish contractors abroad is not limited to construction contracts. At the same time, these
companies may also have non-contractual liabilities arising from damages to the environment

or third parties.

In this respect, the establishment and operation of a reinsurance pool to which Turkish
companies operating in the field of contracting services abroad and construction companies in
Tiirkiye can become members would be beneficial for both the construction sector and the
public interest. If this pool is professionally managed by an insurer operating in Tiirkiye and
has a structure that follows up the judicial processes arising from compensation claims against
its members both in Tiirkiye and abroad on behalf of its members and provides services in
many areas with various policies, it can provide many benefits in many areas. These benefits
can be listed as ensuring specialization in construction insurance, ensuring that the
construction industry reaches a certain quality standard if the standards that the pool will
bring in terms of its members become widespread, ensuring effective compensation of victims

(in addition to the protection provided by TCIP) in cases such as catastrophic and

" Research Assistant Dr., Ankara Yildirim Beyazit University Faculty of Law, Department of Private
International Law.
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environmental disasters, and facilitating the enforcement of judicial decisions and foreign

judgments to be ruled against members in disputes arising from construction contracts.

Keywords: Reinsurance Pools, Construction Contracts, Non-Contractual Liability,

International Reinsurance, Disasters and Environmental Catastrophes
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ULUSLARARASI AFETLERDE VE SAVASLARDA TURK MAHKEMELERININ
ISTISNAI YETKIiSI: FORUM NECESSITATIS

Hatice Selin PURSELIM ARNING®
OZET

Ulkemizdeki yikici depremlerde oldugu gibi afetler bazen kendiliginden ve ani
gerceklesebilir. Insan kaynakli afetler ise genellikle savaglarda niikleer veya biyolojik silah
kullanimiyla ortaya c¢ikmakta, insanliga ve tiim dogaya zarar vermeyi hedeflemektedir.
Binlerce canlinin manevi ve maddi anlamda zarar gormesine neden olan afetlerde ulusal
hukuk sistemleri her zaman ¢ziim iiretemeyebilir. Ozellikle dogal yollarla ortaya cikan afetin
sona ermesinden sonra magdurlarn hukuki destek ihtiyact dogmaktadir. Bu hallerde

mahkemeye erisim hakki siiphesiz ki adil yargilanma hakk: kapsaminda degerlendirilmelidir.

Calismamizda uluslararas: afetin Tiirkiye disinda yasanmasi ve tilkemizin zarar gormemesi
halinde, Tiirk mahkemelerinin istisnai yetki kazanip kazanamayacag tartisilacaktir. Ornegin
yabanci hukuk uyarinca o iilkede yetkili bir mahkeme bulunmasma ragmen bu mahkemeye
yasanan afet nedeniyle ulagilamiyorsa, milletleraras: usul hukukundaki forum necessitatis

ilkesi kapsaminda Tiirk mahkemesinde dava agilabilir mi?

Yabana yetkili mahkeme, yasanan uluslararasi afet nedeniyle gorevini ifa edecek durumda
olmayabilir veya dava agilmasi igin Tiirkiye’den yabanci {ilkeye gidilmesi miimkiin
olmayabilir. Boyle bir durumda Tiirk mahkemelerinin forum necessitatis ilkesi kapsaminda
belirli davalarda istisnai yetkiyi haiz olabilecegini diistinmekteyiz. 5718 sayili Milletleraras:
Ozel Hukuk ve Usul Hukuku Kanunu'nda (MOHUK) yer alan md. 41, forum necessitatis
ilkesine dar anlamda hizmet etmektedir. Isvicre, Hollanda ve Belcika milletleraras: 6zel hukuk
sistemlerinde de yabanci iilkede dava agmanin imkansiz olmasi ihtimalinde forum necessitatis
ilkesine gidilebilecegi Ongoriilmektedir. Benzer sekilde, 1996 tarihli Lahey Cocugun
Korunmasi S6zlesmesi'nde, Avrupa Birligi Miras Tiiziigii'nde (650/2012), Nafaka Tiiziigii'nde
(4/2009) ve Mal Rejimleri Tiiztigli'nde (2016/1104) forum necessitatis ilkesine uygun

dizenlemeler bulunmaktadir.

Anahtar kelimeler: Afet, forum necessitatis, milletleraras: yetki.
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EXCEPTIONAL JURISDICTION OF TURKISH COURTS IN INTERNATIONAL
DISASTERS AND WARS: FORUM NECESSITATIS

Hatice Selin PURSELIM ARNING®
ABSTRACT

Disasters sometimes occur spontaneously and suddenly. Man-made disasters usually emerge
from the use of nuclear or biological weapons in wars. National legal systems may not always
provide solutions in disasters. Especially after the end of a disaster arising naturally, victims
may require legal support. In such cases, ensuring access to the court should be evaluated
within the scope of the right to a fair trial.

In our study, we will discuss whether Turkish courts can gain exceptional jurisdiction in cases
where an international disaster occurs outside Turkey and Turkey is not affected. For instance,
even if there is a competent court in a foreign country, but access to it is not possible due to
the disaster, can a lawsuit be filed in a Turkish court within the scope of the forum necessitatis

principle in international procedural law?

The competent court in a foreign country may not be in a position to perform its duties due to
the international disaster, or it may not be possible to travel from Turkey to there. In such a
situation, we believe that Turkish courts may have exceptional jurisdiction in certain cases

under the forum necessitatis principle.

Looking at Article 41 of the International Private and Procedural Law (IPPL) No. 5718 serves
the forum necessitatis principle in a narrow sense. It is also observed that in the international
private law systems of Switzerland, the Netherlands, and Belgium, the forum necessitatis
principle can be applied in cases where it is impossible to file a lawsuit in a foreign country.
Similarly, arrangements in line with the forum necessitatis principle are found in the 1996
Hague Convention on the Protection of Children, the European Union Succession Regulation
(650/2012), the Maintenance Regulation (4/2009), and the Matrimonial Property Regulation
(2016/1104).

Keywords: Disaster, forum necessitatis, international competence.
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AFET ANINDA VE SONRASINDA YABANCILARIN HAKLARI
Secil ETLIOGLU ERCETINGOZ"
OZET

Sozliikk anlamuyla afet, gesitli doga olaylarmin sebep oldugu yikim olarak tanimlanmaktadar.
Bu yikim, insanlar icin fiziksel, ekonomik ve sosyal kayiplar ortaya gikarmaktadir. Ayrica bir
doga olaymin afet olarak nitelendirilmesi i¢in insamin normal yasantisini ve eylemini
durduracak kesintiye ugratacak, imkanlarin yetersiz kalacagi derecede bir yikim olmasi
gerekmektedir. Afet aninda ve sonrasinda devlet, kendi topraklarinda meydana gelen afete
miidahale etmek zorundadir. Devletin gerceklestirecegi bu miidahale, kisinin vatandas olup
olmadigina bakmaksizin gergeklesmektedir. Devletin afet esnasinda ve sonrasinda vatandas
veya yabanci ayrimi yapmamasi Anayasadan kaynaklanmaktadir. Zira Anayasa 10.
maddesinde herkesin esit oldugu vurgulanmaktadir. Ayrica yabanclarin temel hak ve
hiirriyetleri yalnizca kanunlarla simirlandirilmaktadir. Yabanci ile kastedilen, Tiirkiye
Cumbhuriyeti ile vatandaslik bagi bulunmayan kisidir. Buna gore yabaci, Tiirkiye’de bulunan
vatansizlari, uluslararas1 koruma kapsaminda kabul edilen kimseleri ve gecici korumadan
yararlanan kitleleri kapsamaktadir. 6 Subat 2023 tarihinde meydana gelen ve Tiirkiye'nin on
bir ilinde etkili olan deprem felaketinde yabancilarin durumunun ne olacag tartisilmistir. Zira
deprem, ¢ok sayida yabancinn bir arada yasadig: bir bolgede meydana gelmis ve bu afetten

yalnizca Tiirk vatandaslar1 degil, yabancilar da etkilenmistir.

Bu calismada afet aninda ve sonrasinda yabancilarin haklari, 6 Subat 2023 tarihinde
gerceklesmis olan deprem felaketi Ozelinde incelenecektir. Ik basta, deprem aninda
depremzedelere ulasma noktasinda devletin vatandas ve yabanci ayrimi yapamayacagi
konusu ele almacaktir. Deprem sonrasinda yabanci depremzedelerin saglik hizmetlerine
erisimleri ve barinma sorununa devletin ne sekilde ¢oziimler bulmasi gerektigi tartisilacaktir.
Ardindan yabanc1 depremzedelerin deprem sonrasinda Tiirkiye’de barinmalari igin gerekli
olan ikamet izinleri, iilke icinde bir yerden bagka bir yere gitmeleri gerekiyorsa yol izin
belgelerinin ne gsekilde verilecegi, depremde Olen yabancilarin cenaze islemlerinin nasil
yapilacagl, ailesinden ayri kalan yabanci ¢ocuklarin devlet korunmasma nasil almmacag:

hususlar1 incelenecektir.

Anahtar Kelimeler: Afet, Deprem, Yabanci, Yabancilarin Haklar.
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RIGHTS OF FOREIGNERS DURING AND AFTER DISASTERS
Secil ETLIOGLU ERCETINGOZ"
ABSTRACT

In the dictionary sense, disaster is defined as the destruction caused by various natural events.
This destruction causes physical, economic and social losses for people. In addition, in order
for a natural event to be characterized as a disaster, there must be a destruction that will
interrupt the normal life and action of human beings and to such an extent that the means will
be insufficient. During and after the disaster, the state has to intervene in the disaster occurring
in its territory. This intervention by the state takes place regardless of whether the person is a
citizen or not. The fact that the state does not discriminate between citizens or foreigners
during and after the disaster is derived from the Constitution. Article 10 of the Constitution
emphasizes that everyone is equal. Furthermore, the fundamental rights and freedoms of
foreigners are restricted only by law. A foreigner is a person who does not have citizenship
ties with the Republic of Turkey. Accordingly, foreigners include stateless persons in Turkey,
persons recognized under international protection and the masses benefiting from temporary
protection. On February 6, 2023, an earthquake disaster occurred in eleven provinces of Turkey
and the situation of foreigners was discussed. This is because the earthquake occurred in a
region where many foreigners live together and not only Turkish citizens but also foreigners

were affected by this disaster.

In this study, the rights of foreigners during and after the disaster will be examined with a
special focus on the earthquake disaster that took place on February 6, 2023. First of all, it will
be discussed that the state cannot discriminate between citizens and foreigners in reaching the
earthquake victims during the earthquake. The access of foreign earthquake victims to health
services and how the state should find solutions to the problem of shelter after the earthquake
will be discussed. Then, the residence permits required for foreign earthquake victims to stay
in Turkey after the earthquake, how to issue travel permits if they need to move from one
place to another within the country, how to carry out the funeral procedures of foreigners who
died in the earthquake, and how to take foreign children who are separated from their families

into state protection will be examined.

Keywords: Disaster, Earthquake, Foreigner, Rights of Foreigners.
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ZORUNLU DEPREM SIGORTASININ iLK RiZiKO SIGORTASI NiTELiGi
Aydin Alber YUCE'

OZET

Zorunlu deprem sigortasi (ZDS) ile, depremin dogrudan neden oldugu maddi zararlar ile
deprem sonucu meydana gelen yangin, infilak, dev dalga (tsunami) veya yer kaymasmin
sigortal1 binalarda neden olacag1 hasarlar (temeller, ana duvarlar, bagimsiz boliimleri ayiran
ortak duvarlar, bahge duvarlari, istinat duvarlari, tavan ve tabanlar, merdivenler, asansorler,
sahanliklar, koridorlar, ¢atilar, bacalar ve yapinin benzer nitelikteki tamamlayici kisimlarinda
meydana gelenler de dahil olmak {izere), sigorta bedeline kadar Dogal Afet Sigortalar:

Kurumu (DASK) tarafindan teminat altina alinir.

DASK tarafindan saglanan teminat, sigorta sozlesmesine konu tasinmaz i¢in saglanan bilgilere
gore sigorta sirketleri tarafindan sabit olarak hesaplanir ve bu hesap sigorta sirketinden sigorta
sirketine farklilik arz etmez. Yapilan hesap, Zorunlu Deprem Sigortas: Tarife ve Talimati'na

gore gergeklesir.

Bir depremler iilkesi olan Tiirkiye’de ZDS uygulamada 6nemli bir yer tutar. Bu agidan ZDS,
faydalar1 oldugu kadar elestiriye de ugrayan bir kurumdur. Oyle ki ZDS'nin deprem sonucu
meydana gelen zararlarin tamamu igin bir teminat saglamamasi: ve DASK'1n 6dedigi tutarlarin
konutun degerinin oldukga altinda kalmas: bu elestirilerden en sik karsilasilanlaridir. Oysa
ZDS, ilk riziko (tehlike) sigortasi niteligindedir.

Ik riziko sigortasi niteligindeki sigortalarda, rizikonun (depremin) gergeklesmesiyle tam
hasarin (binanin tamamen yikilmasi) gerceklesmesinin daha az muhtemel olarak goriilmesi
sebebiyle smirli bir zararin ortaya ¢ikacag: diistiniiliir. Boylelikle, sigorta korumasin talep
edenlere daha az prim 6demek suretiyle sahip olabilecekleri bir {iriin sunulmus olmaktadir.
Boylece, ZDS'nin sagladig1 koruma ile riziko adeta ikiye boliinmekte, boliinen rizikonun ilk
kismi sigorta sirketinin teminati altinda olmakta iken; korumasiz kalan kisim igin sigorta
ettirenin konut sigortas: gibi tamamlayic {irtinler kullanarak teminata kavusmas: miimkiin

olmaktadir.

Anahtar Kelimeler: Sigorta sozlesmesi, zorunlu sigorta, zarar sigortalari, deprem sigortasi,

ihtiyari sigorta
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THE FUNDAMENTAL NATURE OF COMPULSORY EARTHQUAKE INSURANCES AS
THE FIRST RISK INSURANCE

Aydin Alber YUCE'
ABSTRACT

Compulsory earthquake insurance (CEI) covers material damages directly caused by
earthquake and damages to insured buildings (foundations, main walls, common walls
separating independent sections, garden walls) caused by fire, explosion, giant wave
(tsunami) or landslide resulting from earthquake, retaining walls, ceilings and floors, stairs,
elevators, landings, corridors, roofs, chimneys and similar complementary parts of the
building) are covered by the Turkish Catastrophe Insurance Pool (TCIP) up to the amount of

insurance.

TCIP coverage is calculated on a fixed basis by insurance companies based on the information
provided for the insured property, and this calculation does not differ from one insurance
company to another. This calculation is made according to the Compulsory Earthquake

Insurance Tariff and Instructions.

Being a country of earthquakes, in Turkey, ZDS has an important part in practice. In this
regard, the PRS is an institution that has been criticized as much as it has benefited. The most
common criticisms are that the ACS does not provide coverage for all damages caused by
earthquakes and that the amounts paid by TCIP are well below the value of the dwelling.

However, TCIP is the first risk (hazard) insurance.

In first risk insurance, it is assumed that the occurrence of the risk (earthquake) will result in
a loss that is limited as it is considered less likely that total damage (complete destruction of
the building) will occur. This way, those who demand insurance protection are offered a
product that they can have by paying a lower premium. Hence, with the protection provided
by the ACS, the risk is virtually divided into two, and while the first part of the partitioned
risk is covered by the insurance company, it is possible for the policyholder to obtain coverage
for the remaining unprotected part by using complementary products such as house

insurance.

Keywords: Insurance contract, compulsory insurance, indemnity insurance, earthquake

insurance, voluntary insurance
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TESEBBUSLERIN MARKA TESCIL SURECINDEKI YESIL AKLAMA
STRATEJILERININ SINAi MULKIYET KANUNU BAGLAMINDA
DEGERLENDIRILMES]
ifakat BALIK"

OZET

Son yillarda etkileri artan kiiresel iklim krizi, iiretim ve pazarlama siirecinde cevresel
faktorlerin dikkate alinmasi zorunlulugunu 6ngoren “siirdiiriilebilirlik” kavrammna 6nem
kazandirmaktadir. Kavrama iliskin Birlesmis Milletler Siirdiiriilebilir Kalkinma 2030 Hedefi
ile Avrupa Yesil Mutabakat1 temelinde belirlenen hedefler, tiiketici kararlar: iizerinde dikkate

deger etki yaratarak “stirdiiriilebilir” tirtinlere talebi artirmaktadur.

Tiiketicilerde gevre bilincinin gliglenmesinin sonucu olarak tesebbiisler, rekabette 6ne gegmek
tizere “yesil”, “cevre dostu” gibi “gevresel beyan” niteligi tasiyan ifadeleri slogan ve
reklamlarinda kullanmakta ve bu ifadeleri igeren isaretler igin tescil basvurusu
yapmaktadirlar. Bu noktada ortaya ¢ikan temel hukuki sorun; tesebbiislerin, ¢cevresel beyan
iceren ya da gevreye zarar verilmedigi algis1 uyandiracak sozciik veya isaretlerden olusan
“yesil markalar1” stirdiiriilebilir nitelikte olmayan {irlinler igin kullanmak iizere tescil
talebinde bulunmalaridir. “Yesil aklama” amaci tasiyan bu tiir basvurularla miicadelede
yararlanilabilecek ilk diizenleme, Sinai Miilkiyet Kanunu (SMK) m. 5.1.c hiikmiidiir. Hitkmiin
uygulamasinda mal ve hizmetlerin 6zelliklerini miinhasiran ya da esas unsur olarak igeren
tanimlayic1 isaretlerin ayirt ediciliginin bulunmadigr kabul edilmektedir. Bu itibarla
markanin, ¢cevre dostu 6zellikleri agiklamaktan ibaret s6zciik ve isaretlerden olusmasi mutlak
ret nedenidir. Diger taraftan hem g¢evre dostu 6zellik tasiyan hem de bu 6zellikte olmayan
driinler icin kullanilmak {izere yapilan yesil marka bagvurusunda gevre dostu olmayan
airtinler bakimmdan marka, SMK m. 5.1.f anlaminda yanilticidir. Ayni hiikiim, {irtiniin gevre
dostu 6zelligine iligskin belirsiz ifadelerle tiiketiciler nezdinde yanilticilik yaratilmasi halinde
de uygulanmaya elverislidir. Yesil aklamanin tescil asamasinda tespit edilememesi halinde ise
SMK m. 25 uyarinca markanin hiikiimstizliigii talep edilebilir. Buna karsilik yesil markanin
tescilinden sonraki siiregte kullanima bagh olarak yaniltict hale geldigi ihtimalde tek yol, SMK

m. 26.1.c uyarinca iptal yaptirimi1 uygulanmasidar.

Calismanin amaci; tiiketicilerin ¢evre konusundaki duyarliliklarinin istismar edilmesine,
yanlis veya yaniltic1 beyanlarla aldatilmasina yol agan yesil aklama nitelikli yesil markalarla

miicadelede SMK hiikiimlerinin ne kadar etkin kullanilabilecegini incelemektir.

Anahtar Kelimeler: yesil marka, siirdiiriilebilir {irtin markalari, yesil aklama, yesil aklama

stratejisi.
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EVALUATION OF GREENWASHING STRATEGIES IN THE UNDERTAKINGS
TRADEMARK REGISTRATION PROCESS IN THE CONTEXT OF INDUSTRIAL
PROPERTY CODE

ifakat BALIK"
ABSTRACT

The global climate crisis, whose effects have been increasing in recent years, has brought
importance to the concept of "sustainability," which requires environmental factors to be
considered in the production and marketing process. The targets determined based on The
2030 Agenda for Sustainable Development and The European Green Deal regarding the
concept significantly impact consumer decisions and increase consumers' demand for

"sustainable” products.

As aresult of the strengthening of environmental awareness among consumers, undertakings
use expressions such as "green" and "environmentally friendly" in their slogans and
advertisements that have the nature of "environmental claim" to get ahead in the competition
and apply for registration for trademarks containing these expressions. The fundamental legal
problem that arises at this point is that undertakings apply for registration of "green
trademarks" consisting of words or signs that contain environmental claims or that will create
the perception that the environment is not harmed by products that are not sustainable. The
first regulation that can be referred to as challenging such applications with the aim of
"greenwashing" is the provision of Article 5.1.c of the Industrial Property Code (IPC). In
implementing the provision, it is accepted that descriptive signs that are exclusively or as the
main element contain the features of goods and services and do not have distinctiveness. In
this respect, the fact that the trademark consists of words and signs that only explain

environmentally friendly features is an absolute ground for refusal.

On the other hand, in the green trademark application made for both environmentally friendly
and non-environmentally friendly products, the trademark is misleading in terms of non-
environmentally friendly products within the meaning of Article 5.1.f of the IPC. The same
provision is also implementable in cases where vague statements regarding the product's
environmental friendliness mislead consumers. If greenwashing cannot be detected at
registration, the trademark's invalidation can be requested per Article 25 of the IPC. On the
other hand, if the green trademark becomes misleading due to use after its registration, the

only way out is to apply a revocation sanction by Article 26.1.c of the IPC.
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The paper aims to examine how effectively the provisions of the IPC can be used in the
challenge against green trademarks that exploit consumers' environmental sensitivities and
deceive them with false or misleading statements.

Keywords: Green trademark, sustainable product trademarks, greenwashing, greenwashing

strategy.
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AFET YONETIMINDE ZARARIN MINIMiZE EDILMESI iCIN ANONIM SIRKETLERIN
VE YONETICILERININ YUKUMLULUKLERININ TTK BAGLAMINDA
DEGERLENDIRILMESI

Meltem KARATEPE KAYA®
OZET

Anonim sirketlerin depremlere yonelik alacag1 tedbirler ve izleyecegi politikalar, hem
ekonomik hem de toplumsal siirdiiriilebilirlik agisindan biiyiik bir onem tagimaktadir. 6 Subat
2023 tarihinde gergeklesen depremler, bu gerekliligi net bir sekilde ortaya koymustur. Bu
baglamda, sirketlerin deprem Oncesi ve sonras: yiikiimliiliikleri, kurumsal sosyal sorumluluk
perspektifinden Tiirk Ticaret Kanunu (TTK) ve ilgili mevzuat gercevesinde incelenmelidir.
Oncelikle, deprem 6ncesi tedbirlerin hukuki gercevesi ve yonetim kurulunun yiikiimliiliikleri
netlestirilmelidir. Anonim sirket yonetim kurulu, TTK m. 369 uyarinca, gorevlerini tedbirli bir
yOneticinin 6zeniyle yerine getirmeli ve sirket menfaatlerini diiriistliik kurallarina uygun
olarak gozetmelidir. Bu nedenle, deprem oncesi siirecte risk degerlendirmesi yapmak 6zen
yukiimliliigi agisndan bir gereklilik olarak kabul edilmelidir. TTK m. 378, yonetim
kurulunun, sirketin varligini tehdit eden riskleri erken teshis etmesini ve gerekli 6nlemleri
almasini zorunlu kilar; bu gercevede, depremler gevresel bir risk faktorii olarak ele alinmals,
riskin erken saptanmasi igin olusturulacak komite, sirket yapilarmin deprem hasarina ve
kesintilere kars1 dayamikliligin artiracak hazirliklar yapmali ve personeli egitmelidir. Deprem
sonrasi ise sirketler, kurumsal sosyal sorumluluk kapsaminda afetten etkilenen bireylere
destek saglamali, ancak bu siirecte yonetim kurulunun TTK m. 553-555 uyarinca sirket,
alacaklilar ve pay sahipleri karsisindaki sorumluluklarmmi da dikkate almasi onemlidir.
Sirketlerin yardimlarinin etkinligi ve toplumsal dayanisma tizerindeki etkileri biiyiik 6nem
tasirken, bu bagislarin mevzuata uygunlugu TTK, Sermaye Piyasas1 Kanunu ve Tiirk Borglar
Kanunu ¢ercevesinde dikkatle incelenmelidir. Sonug olarak, bu sunumda anonim sirketlerin
deprem Oncesi ve sonrast kurumsal sosyal sorumluluk gergevesinde atacaklar: adimlar, TTK

ve ilgili mevzuat gercevesinde detayli bir sekilde ortaya konulacaktir.

Anahtar Kelimeler: yonetim kurulu {iyelerinin sorumlulugu, 6zen yiikiimliiliigii, Kurumsal

Sosyal Sorumluluk, sirketlerin yaptig1 bagislar, risk yonetimi, afet dncesi tedbirler
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EVALUATION OF THE OBLIGATIONS OF JOINT STOCK COMPANIES AND THEIR
DIRECTORS IN MINIMIZING DAMAGE IN DISASTER MANAGEMENT WITHIN
THE CONTEXT OF THE TURKISH COMMERCIAL CODE

Meltem KARATEPE KAYA®
ABSTRACT

The measures that joint-stock companies will take in response to earthquakes and the policies
they will implement are of great importance for both economic and social sustainability. The
earthquakes that occurred on February 6, 2023, have clearly highlighted this necessity. In this
context, the pre- and post-earthquake obligations of companies should be examined from the
perspective of corporate social responsibility, in accordance with the Turkish Commercial
Code (TCC) and relevant legislation. First, the legal framework for pre-earthquake measures
and the responsibilities of the board of directors must be clarified. According to Article 369 of
the TCC, the board of directors of a joint-stock company must perform its duties with the care
of a prudent manager and act in accordance with the principles of honesty in safeguarding the
company's interests. Therefore, conducting a risk assessment during the pre-earthquake
period should be regarded as a necessary obligation in terms of due diligence. Article 378 of
the TCC mandates that the board of directors must identify risks threatening the company's
existence at an early stage and take necessary precautions; in this regard, earthquakes should
be considered an environmental risk factor, and a committee should be established to prepare
the company's structures to enhance resilience against earthquake damage and disruptions, as
well as to train personnel on earthquake preparedness. Post-earthquake, companies should
provide support to individuals affected by the disaster within the framework of corporate
social responsibility. However, it is important for the board of directors to also consider its
responsibilities towards the company, creditors, and shareholders in accordance with Articles
553-555 of the TCC during this process. While the effectiveness of the companies' aid and its
impact on social solidarity are of great importance, the compliance of these donations with
regulations should be carefully examined within the context of the TCC, the Capital Markets
Law, and the Turkish Obligations Law. In conclusion, this presentation will detail the steps
that joint-stock companies should take in the context of corporate social responsibility before

and after an earthquake, in line with the TCC and relevant legislation.

Keywords: Liability of Board of Directors, Duty of Care, Corporate Social Responsibility
(CSR), Corporate Donations, Risk Management, Pre-Disaster Measures
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TEHLIKE SORUMLULUGU VE SiGORTA iLiSKiSi BAGLAMINDA YANGIN
AFETLERI
Muhammet Ali ATES"

OZET

Tabiatta meydana gelen afet boyutundaki yangmnlar, dogal veya insani sebeplerden ileri
gelebilmektedir. Bunlardan bazilar1i da ©nemli Olglide tehlike arz eden isletmelerin
faaliyetinden, ornegin elektrik tesisinde olusan bir arktan kaynaklanabilmektedir. Bu tip

durumlarda, tehlike sorumlulugu hiikiimlerinin uygulanmasi giindeme gelmektedir.

Yangmn afetlerinin riskleri, 6zellikle ormanlik alanlara ve bu alanlarin civarindaki yerlesim
yerlerine yayilan yanginlarin riskleri ¢ok yiiksektir. Boylesi afetlerin olusturabilecegi zararh
sonuglar1 gozler oniine sermek icin Kasim 2018’de ABD'nin Kaliforniya eyaletinde meydana
gelen Camp Fire felaketi ornek olarak gosterilebilir. Bir elektrik hattindan kaynaklanan ve
ormanlik alanlarda ve civarindaki sehirlerde etkili olan biiyiik yanginda; en az 86 kisi 6lmdis,
62.000 hektar ormanlik alan yanmis, 18.000"den fazla bina hasar goérmiis, bu nedenle 30.000"dan

fazla niifus evinden olmus ve milyarlarca dolarlik bir zarar ortaya ¢ikmuistir.

Yangin afetine yol acan sebep, tehlike arz eden bir isletmenin faaliyetinden kaynaklanmussa ilgili
isletmeyi, hi¢bir kusuru bulunmasa bile, olusan zararlardan tehlike sorumlulugu hiikiimlerine

gore sorumlu tutmak miimkiin olabilmektedir.

Bununla birlikte tehlikeli bir isletmeyi, tek basmna tehlike sorumluluguna tabi kilmak, o
isletmenin faaliyetinden dogan tiim zararlarin fiilen tazmin edilebilecegi anlamma
gelmemektedir. Ortaya ¢ikan zararin finansal biiyiikliigii, zarar veren isletmenin ekonomik
kapasitesini agiyorsa, isletmenin iflas1 giindeme gelecek ve zarar gorenlerin zarar1 tam olarak
karsilanamayacaktir. Isletenin sorumluluk sigortast yaptirarak bu riskleri ydnetebilecegi akla
gelse de, sigorta sektoriiniin bu derece yiiksek ve smirlari belirsiz bir riski sigortalayip
sigortalamayacagi, ayr1 bir tartisma konusudur. Sigorta sirketi sadece sozlesmede belirtilen
teminat tutarma kadar olan riskleri tistlenmeyi kabul ettigi takdirde, zarar gorenlerin zararlar:

yine tam olarak giderilememis olacaktir.

Yangin afetlerinin olusturdugu yiiksek zarar risklerinin, tehlike sorumlulugu ve sorumluluk
sigortas1 miiesseselerinin standart kabulleriyle yonetilmesi miimkiin goriinmemektedir. Bu
tebligde, yangin afetleri baglaminda tehlike sorumlugu ve sigorta kurumu arasindaki iliski,
hukuk ve ekonomi doktrininin ortaya koydugu prensipler gercevesinde farkli bir bakis agisiyla
ele alinmakta ve sorunun ¢oziimii igin sorumluluk ve sigorta hukukuna dair karsilagtirmali

hukuktan orneklerle yeni birtakim teklifler sunulmaktadir.

Anahtar Kelimeler: Hukuk ve Ekonomi, Tehlike Sorumlulugu, Sigorta, Yangin
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FIRE DISASTERS
IN THE CONTEXT OF STRICT LIABILITY AND INSURANCE RELATIONSHIP
Muhammet Ali ATES®
ABSTRACT

Fire disasters occur in nature have several causes. Some of these may arise from the activities
of undertakings posing significant danger, for example, an arc occurring in an electrical

installation. In such cases, strict liability provisions shall apply.

The risks of fire disasters, especially those spreading to forest areas and surrounding
settlements, are very high. The Camp Fire disaster occurred in California, USA in November
2018 can be cited as an example to demonstrate the harmful consequences of such disasters.
Affecting forest areas and surrounding cities, in the fire caused by a power line at least 86
people died, 62,000 hectares of forest area was burned, more than 18,000 buildings were

damaged, more than 30,000 people were displaced and billions of dollars of damage occured.

If the cause of a fire disaster resulted from the activities of a dangerous undertaking, it may be
possible to hold the undertaking liable according to the provisions of strict liability, for the

damages.

However, simply subjecting a dangerous undertaking to strict liability does not mean that all
damage resulting from the activity of this undertaking can actually be compensated. If the
financial amount of the damage exceeds the economic capacity of the undertaking, it will be
threatened with insolvency and the losses of injureds will not be fully compensated. While one
might think that the undertaking can manage these risks by purchasing liability insurance,
whether the insurance industry will insure such a high and uncertain risk is another question. If
the insurance company agrees to only assume risks up to the contractually agreed coverage

amount, the damage suffered by the injureds will still not be fully compensated.

The high risk of damage from fire disasters could not be handled with the standard perception
of strict liability and liability insurance. In this paper, the relationship strict liability and
insurance institution in the context of fire disasters is discussed from a different perspective
within the framework of the principles of the law and economics doctrine, and some new
proposals on liability and insurance law are presented to handle the problem, with examples

from comparative law.

Key Words: Law and Economics, Strict Liability, Insurance, Fire
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YARGI ve SIGORTA TAHKIM KOMiISYONU KARARLARI CERCEVESINDE
ZORUNLU DEPREM SIGORTASINA iLiSKIN GUNCEL BiR MESELE
Abdiilhamid Oguzhan HACIOMEROGLU"

OZET

06.02.2023 tarihinde tilkemizde meydana gelen depremler neticesinde bir¢ok bina agir hasar
almistir. Bunun sonuncunda daha 6nceden bu binalar i¢in zorunlu deprem sigortas: yaptiran
kisiler, sozlesmelerinde yer alan sigorta bedelinin 6demesi igin ilgili sigorta kurulugu olan
Dogal Afet Sigortalar1 Kurumu'na (DASK) basvurmuslardir. DASK, basvuran kisilere sigorta
sOzlesmelerinde yazan bedel {izerinden ddeme yapmistir. Fakat sigortalilar, sigorta bedeli
olarak sozlesmelerinde yazan bedelin degil 25.11.2022 tarihli Resmi Gazete’de yaymlanan
tarifedeki bedellerin esas alinmasi, baska bir deyisle sigorta sozlesmesinin akdedildigi
tarihteki tarifenin degil de rizikonun gerceklestigi tarihteki tarifenin uygulanmasi gerektigini
iddia ederek DASK’a karsi dava agmiglar veya sigorta Tahkim Komisyonu'na
basvurmuslardir. Anlasilacag: iizere, taraflar arasindaki ihtilafin 6zii, bahsi gegen teminat
limit degisikliginin, degisiklik tarihinde yiiriikliikte olan miinakid sigorta sozlesmelerine

uygulanip uygulanmayacagina iliskindir.

Ayrica yapilan yargilamalarda DASK, kendisinin bir sigorta sirketi olmadigin1 bu sebeple
Tiirk Ticaret Kanunu'nda yer alan sigorta sozlesmelerine iligkin hiikiimlerin kendisi igin
uygulanamayacagini iddia etmektedir. Sigorta Tahkim Komisyonu nezdinde yapilan
yargilamalar da ise s6z konusu kurulus ayrica komisyonun kendisi hakkinda karar verme

yetkisi olmadigini beyan etmektedir.

Yarg: ve Sigorta Tahkim Komisyonu kararlarina bakildiginda ise s6z konusu ihtilafa iliskin

farkli kararlarin verildigi goriilmektedir.
Bu anlatilanlar 1s181nda tebligimizde asagidaki sorulara cevap bulunmaya galisilacaktir.

1) Zorunlu deprem sigortasina Tiirk Ticaret Kanunu'nda yer alan sigorta sdzlesmelerine
iliskin hiikiimler uygulanabilir mi?

2) TTK m. 1425/3’iin uygulanabilirligi agisindan 25.11.2022 tarihli Resmi Gazete’de
yaymnlanan tarife degisikligi, sigorta genel sartlarinda yapilan bir degisiklik olarak
kabul edilebilir mi?

3) S0z konusu tarife degisikligine iliskin DASK"1in sigortalilara bilgi verme yiikiimliligi
var midir?

4) Sigorta Tahkim Komisyonu'nun DASK hakkinda verdigi kararlarin baglayiciligi
nedir?

Anahtar Kelimeler: Zorunlu Deprem Sigortasi, Dogal Afet Sigortalar1 Kurumu, Sigorta Bedeli
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A CURRENT ISSUE REGARDING COMPULSORY EARTHQUAKE INSURANCE
WITHIN THE FRAMEWORK OF JUDICIAL AND INSURANCE ARBITRATION
COMMISSION DECISIONS

Abdiilhamid Oguzhan HACIOMEROGLU*
ABSTRACT

As a result of the earthquakes that occurred in Turkiye on February 6, 2023, many buildings
were severely damaged. Consequently, individuals who had previously taken out compulsory
earthquake insurance for these buildings applied to the Turkish Catastrophe Insurance Pool
(TCIP), the relevant insurance authority, to claim the insurance amounts specified in their
contracts. TCIP made payments to the applicants based on the amounts stated in the insurance
contracts. However, the insured persons filed a lawsuit against TCIP or applied to the
Insurance Arbitration Commission, claiming that the insurance price should be based on the
tariff published in the Official Gazette dated 25.11.2022, in other words, the tariff at the date of
the risk, not the tariff at the date of conclusion of the insurance contract. As understood, the
core of the dispute between the parties concerns whether the mentioned coverage limit change

applies to insurance contracts that were in effect at the time of the change.

Furthermore, during the trials, TCIP claimed that it is not an insurance company, and
therefore, the provisions related to insurance contracts in the Turkish Commercial Code (TCC)
cannot be applied to it. In the proceedings before the Insurance Arbitration Commission, TCIP

also asserted that the commission does not have the authority to rule on matters related to it.

When examining the decisions of the Judiciary and the Insurance Arbitration Commission, it

is observed that different rulings have been made concerning the mentioned dispute.
In light of the these explanations, our presentation will seek to answer the following questions:

1) Can the provisions of the Turkish Commercial Code concerning insurance contracts be
applied to compulsory earthquake insurance?

2) Can the tariff change published in the Official Gazette on November 25, 2022, be
considered as an amendment to the general conditions of insurance in terms of the
applicability of TCC Article 1425/3?

3) Does TCIP have an obligation to inform policyholders regarding the mentioned tariff
change?

4) What is the binding nature of the decisions made by the Insurance Arbitration

Commission concerning TCIP?

Keywords: Compulsory Earthquake Insurance, Turkish Catastrophe Insurance Pool, Insured

Amount.
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AB ATIK SEVKIYATI MEVZUATINDA 2024/1157 SAYILI AB ATIK SEVKIYATI
TUZUGU iLE YAPILAN DEGIiSIKLIKLER VE TURKiYE BAKIMINDAN ETKILERi
Selim CiGER*
OZET

Iktisadi biiyiime ve endiistriyel faaliyetlerin gelisimi sonucunda diinya genelinde iiretilen atik
miktarinda biiyiik artis yasanmaktadir. 2018 y1li rakamlarma gore kiiresel atik ticareti miktar

olarak 182 milyon ton ile deger olarak ise yaklagik 80 milyar Euro ile ifade edilmektedir.

Cevre mevzuatim1 dolanmak amaciyla 1980°li yillardan baslayarak biiyiik artis gosteren
gelismis tilkelerden az gelismis ve gelismekte olan iilkelere tehlikeli atik ihracinin ¢evreye ve
insan sagligina zararh etkileri sebebiyle tehlikeli ve diger atiklarin bertarafina ve sinr Gtesi
tagmimina iliskin 6nemli sinirlamalar ve tedbirler 6ngoren Tehlikeli Atiklarin Smirlar Otesi
Tasinmasi ve Bertaraf Edilmesinin Kontroliine Iliskin Basel Sozlesmesi 1989 yilinda kabul
edilmistir. Sozlesme AB miiktesebatina ilk olarak 1993 ve 2006 yillarinda kaleme alinan
tiiziikler vasitasiyla aktarilmis ve 11 Nisan 2024'te tamamlanarak kabul edilen 2024/1157 Sayil
AB Atik Sevkiyati Tiiziigli ile mevcut mevzuat genis kapsamli bir diizenleme ile tadil
edilmistir. 2026 yilindan baslayarak kademeli olarak uygulanacak Tiiziik Basel Sozlesmesi
hiikiimleri dogrultusunda, AB iilkeleri, OECD iiyesi tilkeler ve OECD {iyesi olmayan iilkeler
bakimindan bir ayrimi esas alarak, tehlikeli atiklarin bertarafi ve smir Otesi tagmimi
hususunda kapsaml bir rejim ongormekte, tehlikeli atiklarin smir Gtesi tasinimini bazi haller
bakimindan kisitlamak bazi haller bakimindan ise tamamen yasaklamakta, tasinima izin

verilen haller bakimindan ise belirli prosediirler tesis etmektedir.

AB'nin ihrag ettigi atiklarin yaklasik {igte birinin tilkemize tasindigi g6z Oniinde
bulundurulursa, yeni AB Tiiziigiliniin Tiirkiye bakimindan 6nemli etkileri olacag: agiktir. Bu
calisma ile soz konusu degisiklikler ana hatlariyla incelenerek, s6z konusu atiklarin
¢ogunlukla deniz yoluyla tasmacagr goz ontinde bulundurularak, deniz yoluyla tehlikeli
madde taginmasina iliskin hukuki rejimler ile baglantili olarak yeni tiiziiglin deniz ve cevre
hukuku bakimindan etkileri degerlendirilecektir. (257 kelime)

Anahtar Kelimeler: Tehlikeli atik tasinimi, AB Atik Sevkiyati Tiiztigli, Deniz yoluyla tehlikeli

madde taginmasi
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RECENT CHANGES IN EU WASTE SHIPMENT LAW WITH THE EU 2024/1157 WASTE
SHIPMENT DIRECTIVE AND ITS IMPACT ON TURKIYE

Selim CIGER*
ABSTRACT

As a result of economic growth and the proliferation of industrial activities, there has been a
significant increase in the amount of waste generated worldwide. According to 2018 figures,
the global waste trade is quantified at 182 million tons and valued at approximately 80 billion

euros.

Due to the harmful effects of hazardous waste exports from developed countries to less
developed and developing countries—an issue that has surged since the 1980s as a way to
circumvent environmental legislation—the Basel Convention on the Control of
Transboundary Movements of Hazardous Wastes and Their Disposal, which imposes
significant limitations and measures on the disposal and transboundary movement of
hazardous and other wastes, was adopted in 1989. The Convention was first incorporated into
EU legislation through regulations drafted in 1993 and 2006, and the existing legislation was
amended with comprehensive regulations under the Waste Shipment Regulation (Regulation
No. 2024/1157) adopted on April 11, 2024. The Regulation, which will be gradually
implemented starting in 2026, establishes a comprehensive regime for the disposal and
transboundary movement of hazardous wastes in line with the provisions of the Basel
Convention, based on a distinction between EU countries, OECD member countries, and non-
OECD countries. It restricts the transboundary movement of hazardous wastes in certain
cases, completely bans it in others, and establishes specific procedures for cases where such

movement is permitted.

Considering that approximately one-third of the waste exported by the EU is transported to
Tiirkiye, it is clear that the new EU Regulation will have significant consequences for Tiirkiye.
This study will examine the aforementioned changes in a general context and evaluate the
effects of the new regulation from the perspective of maritime and environmental law,
particularly in connection with the regime dealing with the carriage of hazardous and noxious
goods. (295 kelime)

Keywords: Hazardous waste, EU Waste Shipment Regulation, Carriage of hazardous and

noxious goods.
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YARGITAY 4. HUKUK DAIRESI"NIN EMSAL KARARI ISIGINDA (30.05.2024 T.,
2023/1340 E., 2024/5473 K.) ZORUNLU DEPREM SiIGORTASI

Serdar DEMIRCI
OZET
Deprem, neden oldugu can ve mal kayiplar1 dahilinde biiyiik yikimlara ve kayiplara yol agan
katastrofik bir risktir. Glintimiiz modern insaat teknolojileri ve mithendislik bilimiyle deprem
riskinin bazi ekonomik olumsuz sonuglarini minimize edilebilir hale gelse de; deprem,
tilkemiz agisindan hala giindemdeki ac1 yerini korumaktadir.
Dogal afet niteligi tasiyan depremin en azindan ekonomik yikimlarinin oniine gegebilmek
adma bir risk transfer mekanizmasi olan “sigorta”, 1999 Golciik depremi sonrasinda,
iilkemizde de 6nemli bir enstriiman olarak goriilmiistiir. Dogal Afet Sigortalar1 Kurumunun
(DASK) ihdasi ile deprem sigortas: zorunlu hale getirilmis ve ihtiyac halinde kullanilmak
izere reasiirans korumasiyla birlikte ciddi bir fon tesisi saglanmistir. Buna karsin 6 Subat
Kahramanmaras depremi akabinde, tazminat 6deme siirecinde yasanilan sorunlar, zorunlu
deprem sigortasi 6zelinde DASK"1 tartigsmalarin merkezine tasimistir. Nitekim DASK’"in kamu
tiizel kisiligini haiz miinferit yapisi, 0zel statiisii, sosyal islevi ve tabi oldugu 6zel mevzuati,
bazi hallerde farkli yorumlari ve istisnalar1 beraberinde getirmektedir. Bilhassa sigorta bedeli
ve police yenilemeleri tazmin siirecinde DASK ile sigortalilar arasinda ihtilaf konusu olmus
ve uyusmazliklar gerek Sigorta Tahkim Komisyonu'na gerekse adli yargiya tagmmuagtir.
Konuya iligkin Yargitay 4. Hukuk Dairesi 30.05.2024 tarih ve E.2023/13140 K.2024/5473 say1l1
emsal kararinda; TTK nin 1461 inci maddesi uyarinca, sigortacinin sorumlulugunun sigorta bedeli
ile sinirly olup sigorta bedelinin, rizikonun gerceklestigi andaki sigortali menfaatin degerini assa bile,
sigortacinin ugramlan zarardan fazlasin d6demeyecegi, ayrica ZDS Genel Sartlari’nin B.3.1 maddesine
gore, sigorta tazminatimn, hicbir durumda sigorta bedelinden fazla olamayacag:, gerekgeleriyle,
Sigorta Tahkim Komisyonu'nun giincel ZDS tarifesi iizerinden tazminat 6denmesi gerektigine
iliskin davaci lehine vermis oldugu karar1 bozmustur.
Bu ¢alismada da, sigorta hukukunun genel ilkeleri gergevesinde, zorunlu deprem sigortasina
iliskin s6z konusu Yargitay kararmin elestirisine yer verilmis ve ¢oziim onerileri getirilmeye
gayret edilmistir.
Anahtar kelimeler: Dask, Yargitay, sigorta, zorunlu deprem sigortasi, deprem.
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IN LIGHT OF THE PRECEDENT DECISION OF THE 4TH CIVIL CHAMBER OF THE
COURT OF CASSATION

(D. 30.05.2024., N. 2023/1340, 2024/5473)
COMPULSORY EARTHQUAKE INSURANCE

Serdar DEMIRCI"
ABSTRACT

Earthquake is a catastrophic risk that causes great destruction and loss of life and property.
Although some of the negative economic consequences of earthquake risk can be minimized
with today's modern construction technologies and engineering science, earthquake still

maintains its painful place on the agenda for our country.

After the 1999 Golciik earthquake, “insurance”, a risk transfer mechanism to prevent at least
the economic devastation of earthquakes, which are natural disasters, was seen as an
important instrument in our country. With the establishment of the Turkish Catastrophe
Insurance Pool (TCIP), earthquake insurance was made compulsory and a significant fund
was established with reinsurance protection to be used in case of need. However, following
the February 6 Kahramanmaras earthquake, the problems experienced in the compensation
payment process brought TCIP to the center of the debate. As a matter of fact, TCIP's
individual structure as a public legal entity, its special status, its social function and the special
legislation to which it is subject bring about different interpretations and exceptions in some
cases. In particular, the insurance amount and policy renewals have been the subject of
disputes between TCIP and the insured during the indemnification process, and disputes have

been brought to the Insurance Arbitration Commission and the judiciary.

In its precedent decision dated 30.05.2024 and numbered 2023/13140-2024/5473, the 4th Civil
Chamber of the Court of Cassation reversed the decision of the Insurance Arbitration
Commission in favor of the plaintiff on the grounds that the insurer's liability is limited to the
sum insured and even if the sum insured exceeds the value of the insured interest at the time
of the occurrence of the risk, the insurer shall not pay more than the loss incurred, in
accordance with Article 1461 of the TCC, and in accordance with Article B.3 .1 of the General
Terms and Conditions of the ACS, the Insurance Arbitration Commission reversed the
decision of the Insurance Arbitration Commission in favor of the plaintiff that compensation
should be paid based on the current ACS tariff.

In this study, within the framework of the general principles of insurance law, the Court of
Cassation decision on compulsory earthquake insurance is criticized and an attempt is made

to propose solutions.

* Assoc. Prof. Dr, Cankir1 Karatekin University Faculty of Law, Commercial Law Department.
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